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Introduction
“The debate is over.” That’s what the Surgeon General
said upon releasing the landmark 2006 Surgeon General’s
Report on the hazards of secondhand smoke. Now another
debate is over. The historic legal decision from which this
publication is drawn—the Final Opinion in United States v.
Philip Morris, the government’s massive racketeering case
against cigarette manufacturers—lays to rest any lingering
doubt about who’s behind the global tobacco epidemic.
After six years of litigation, nine months of trial, hundreds
of depositions and thousands of exhibits, the verdict is in.
A highly-respected impartial jurist, the Honorable Gladys
Kessler of the United States District Court for the District
of Columbia, has studied the evidence and rendered
the definitive ruling on the tobacco industry’s fifty-year
conspiracy to defraud America and the world. Importantly,
the ruling strips away the pretense that these companies
have reformed their ways. In one area after another, the
Court finds, the fraud continues to this day.
Judge Kessler’s monumental Opinion is a masterpiece of
legal scholarship: clear, thorough and compelling. Its only
shortcoming is its length. With so much deceit to chronicle,
the Opinion is longer than a Russian novel—more than
1700 pages, in fact. Its heft alone is enough to deter most
readers. That’s why we’ve prepared this publication, a
distillation of verbatim excerpts from the decision, to equip
policymakers, health advocates and the public with the facts
about the tobacco companies and their executives: what they
knew, when they knew it, and how they continue to mislead
the public and manipulate public policy. We hope that, armed
with the evidence, we’ll all have a better chance at undoing
the havoc these companies have created.

D. Douglas Blanke
Executive Director
Tobacco Control Legal Consortium

Guidelines for the Reader
The Verdict Is In: Findings from United States v. Philip Morris is a compilation of select quotes from 1,259
pages of Findings in a legal document over 1,700 pages long. Our goal in preparing this compilation has been to
extract highlights of the Court’s Findings that help tell the story in a direct and easily understandable way. The full
text of the Court’s 1700-page Final Opinion is available at http://www.tobaccolawcenter.org/dojlitigation.html.
We have taken great care in quoting verbatim and in chronological order from the Court’s Opinion. Occasionally,
we have used brackets to insert additional clarifying information in a quote, such as the full name or title of a
company or individual. At times, photo cutlines include minor paraphrasing. Throughout this compilation process,
we have used the following editorial conventions in quoting material and citing sources.
Defendants and their Acronyms
The eleven defendants in this case are:
•
Philip Morris, Inc., now Philip Morris USA, Inc. (“Philip Morris”)
•
R. J. Reynolds Tobacco Co., now Reynolds American (“R.J. Reynolds” or “RJR”)
•
Brown and Williamson Tobacco Co., now part of Reynolds American (“Brown & Williamson” or “B&W”)
•
Lorillard Tobacco Company (“Lorillard”)
•
The Liggett Group, Inc. (“Liggett”)
•
American Tobacco Co., merged with Brown & Williamson, which is now part of Reynolds American
(“American Tobacco”)
•
Philip Morris Cos., now Altria (“Altria”)
•
B.A.T. Industries p.l.c. (“BAT Ind.”), now part of BATCo, British American Tobacco (Investments) Ltd.
(“BATCo”)
•
The Council for Tobacco Research—U.S.A., Inc. (“CTR”)
•
The Tobacco Institute, Inc. (“TI”)
Numbered Paragraphs
The Court’s Findings are in the form of numbered paragraphs. We have retained the original paragraph numbers
to assist readers who may wish to find an excerpt in its original context in the full Final Opinion.
Ellipses
Whenever we have omitted a word or words within a paragraph, we have used ellipses, following the rules of
legal citation found in The Blue Book (18th ed., 2005) (Rule 5.3). Since we are quoting selectively throughout the
document, we do not use ellipses at the beginning of paragraphs if the first sentence we’re quoting is not the first
sentence in the paragraph.
Endnotes and Footnotes
In the interest of readability, we have moved internal legal citations to Endnotes at the back of this publication.
These Endnotes have numbers unique to this document. The Court’s Findings, in their original form, also contain
occasional numbered footnotes. In the few instances where we have quoted an excerpt containing one of the
Court’s footnotes, we have placed the footnote at the bottom of the page, designating it with an asterisk.

Suppression of Information
At Various Times, Defendants Attempted to and Did Suppress
and Conceal Scientific Research and Destroy Documents
Relevant to Their Public and Litigation Positions
Summary
In this section of the Opinion, Judge Kessler discusses the evidence that for over fifty years, the Defendants
tried to protect themselves from litigation and regulation by (1) suppressing and concealing scientific
research, (2) destroying documents, and (3) shielding other documents from public view by asserting that
they were “privileged” and protected by law. Judge Kessler explains that the Defendants’ destruction of
documents makes it impossible to know what materials once existed.

3863. Defendants attempted to and, at times,
did prevent/stop ongoing research, hide existing
research, and destroy sensitive documents in
order to protect their public positions on smoking
and health, avoid or limit liability for smoking and
health related claims in litigation, and prevent
regulatory limitations on the cigarette industry.
3864. The evidence of Defendants’ suppression
of research and destruction of documents
consists of events which often seem to be
unrelated and to lack a unifying thread. Defendants
claim these facts, most of which are undisputed,
amount to no more than a string of isolated
instances which prove nothing. This explanation
misses the point. The evidence is clear that on a
significant number of occasions, Defendants did in
fact suppress research and destroy documents to
protect themselves and the industry. The fact that
much additional evidence may be lacking because
Defendants were successful in their efforts to
suppress, conceal, and destroy materials that
would have reflected adversely on their corporate
interests is hardly a justification for ignoring the
evidence that does exist. Moreover, in those
instances where Defendants did successfully

suppress, conceal, and destroy materials, it is
most unlikely that there would be any evidence
to reflect that since it would no longer exist. By
destroying evidence, Defendants make it virtually
impossible to know what materials existed prior to
their destruction.

1. Suppression and
Concealment of Scientific
Research
3866. In 1978, Sheldon Sommers, Chairman
of the [Council for Tobacco Research (CTR)]
Scientific Advisory Board..., complained to William
Gardner, the Scientific Director of CTR, that he
(Sommers) was concerned that the CTR lawyers
were controlling tobacco research by CTR based
upon legal considerations. Sommers stated: “I
think CTR should be renamed Council for Legally
Permitted Tobacco Research, CLIPT for short.”
Indeed, the lawyer control of CTR had become
so pervasive that Sommers concluded that “[m]y
considered opinion is that the time for me to sever
connections with CTR is near.”1
1

“...the current lack
of clarity about the
relationship between
R&D and Legal Dept.
has raised questions
which for me are
ethically disturbing...”
Richard Binns, former
Manager of BATCo’s
Group Research &
Development Centre
3887. After the Vancouver conference, there was
concern amongst the [British American Tobacco
(BAT)] Group executives that scientists’ statements
would contradict the public statements and legal
positions being taken by the company. As a result,
Patrick Sheehy, then Chairman and CEO of BAT
Industries, ordered BAT Group lawyers to bring
the scientists together for a meeting to “solidify
a method by which records related to scientific
meetings and scientific research would be handled
in the future.”2
3891. As suggested at the meeting, BAT
thereafter held a series of mandatory training
sessions about writing and document creation
for company scientists. “The sessions were
called ‘caution in writing’ seminars and at Brown
& Williamson they were presented by lawyers,
predominantly from Shook, Hardy & Bacon.”3
At the seminars, scientists were instructed by
lawyers “on how to sanitize the documents they
created.”4 The scientists were told “how to avoid
writing documents with contentious words and
topics.” The contentious words included words like
“safer,” “addictive,” “disease,” and “cancer.”5
3897. Brown & Williamson [(B&W)] . . .
suppressed certain scientific research particularly
through lawyer oversight and vetting. In an August
1980 memorandum, Kendrick Wells, at that time
corporate counsel to B&W, listed numerous edits
that would be required before BAT scientist, Dr.
Lionel Blackman could publish “Change of Stance
on Public Smoking and Health,” which Blackman
had drafted. In justifying the edits, Wells wrote:
2

The successful defense of product liability
litigation and opposition to adverse
legislation in the United States depends
upon two essential arguments: (1) The
scientific evidence does not prove a causal
relationship between smoking and health
and (2) the smoker voluntarily encounters
the known risks of smoking.
A concession by a cigarette manufacturer
to the charge that cigarettes cause human
disease or a statement which contradicts
the concept of voluntary choice of
smoking by the consumer could cripple
or destroy B&W’s defense to smoking
and health lawsuits and opposition to
legislative attacks. This would be true
even though the statements were made by
BAT.6
“Change of Stance on Smoking and Health” as
originally drafted by Blackman was never released
to the public.7
3905. Richard Binns, the former Manager of
BATCo’s Group Research & Development
Centre at Southampton, complained of the
expansive role of lawyers in BATCo’s science,
writing that:
I am being asked to make significant and
sometimes swingeing [sic] changes in
documents produced recently by R&D
staff. It is suggested that this must be
done by finding a “managerial explanation”
for the changes, without reference to the
involvement of Legal Department. I will find
this impossible to do. Senior R&D staff
will not be so easily deceived. Personally,
I am not prepared to lie to staff for very
doubtful reasons. Therefore, the current
lack of clarity about the relationship
between R&D and Legal Dept. has raised
questions which for me are ethically
disturbing, particularly if extended beyond
the present localized situation.8
3907. Defendant Philip Morris suppressed and
concealed many scientific research documents,
even going so far as to send them to a foreign

affiliate in order to prevent the disclosure of
documents in litigation and in federal regulatory
proceedings.
3909. Philip Morris did in fact purchase INBIFO
[its foreign affiliate] to conduct its smoking and
health research.
3913. As recently as 1993, Philip Morris
maintained a system whereby research documents
were “sent to Richmond for a review and [ ] then
returned to INBIFO” with all “[s]upporting data and
documents . . . kept at INBIFO.”9
3917. When Victor DeNoble, former Associate
Senior Scientist at Philip Morris, and his
fellow researcher, Paul Mele, performed research
on rats demonstrating that nicotine caused selfadministration and induced tolerance, they initially
received Philip Morris’s approval to publish their
research results. However, following DeNoble’s
presentation of those results to Philip Morris
senior management in New York City, the approval
to publish was withdrawn.10 DeNoble explained
that it was clear from a comment made to him
at the presentation that Philip Morris senior
management would not allow the research results
to be disclosed. Ross Millhiser, a Philip Morris
executive stated: “Why should I risk a billion-dollar
industry on rats pressing a lever to get nicotine?”11

2. Document Destruction
Policies
3929. At various times, different Defendants
attempted to and did destroy documents which
were adverse to their public and litigation positions
on smoking and health. While these efforts
were often part of larger, legitimate institutional
document retention policies, at other times -- as
with the BAT Group -- they were clearly intended
to render unavailable written materials which
could prove damaging to or inconsistent with
Defendants’ litigation position and public relations
stance.
3950. [Fred Gulson, in-house counsel for Wills,
an operating company owned by BAT Industries,]
explained that Wills’s 1985 Document Retention
Policy was comprised of two components, the

“Why should I risk
a billion-dollar
industry on rats
pressing a lever to
get nicotine?”
Philip Morris executive,
Ross Millhiser

written policy and the un-written purpose and
application of the policy which were not reduced
to paper for fear of discovery. Regarding the
two distinct components of the document
management policy, Gulson testified:
The written document’s primary purpose
was to provide cover for the actual
document destruction enterprise, to
ascribe an innocent housekeeping
justification for the widespread destruction
of sensitive documents. The Document
Retention Policy wasn’t simply the written
policy itself, but the corporate knowledge
of how the Policy was to be applied apart
from the written language. My recollection
of the Document Retention Policy comes
not from the written document, but how
it was explained to me by Nick Cannar,
Andrew Foyle [a solicitor at Lovell, White
& King, BATCo’s outside counsel], Brian
Wilson, a partner at Clayton Utz, and
others, rather than from the document
itself, since the written document was
incomplete in terms of describing the
actual workings and purpose of the
Document Retention Policy.12
When he received the Foyle Memorandum, Gulson
sent it, at Foyle’s direction, to Brian Wilson, a
lawyer at the Australian law firm of Clayton Utz, for
answers to the questions Foyle raised regarding
the use and implementation of the Document
Retention Policy.13 Foyle wanted Gulson to direct
these questions to Wilson because:
There were serious concerns at BATCo
that Wills’ Document Retention Policy
3

might leave the BAT Group vulnerable.
Foyle was trying to strike the proper
balance between destroying more
documents, thereby risking an adverse
inference against the companies; and
not destroying more documents, thereby
risking their discovery and use against
companies in litigation.14
Foyle also wrote:
For purposes of this exercise it can be
assumed that, over the years,
Wills has received copies of most of the
sensitive documents generated by BATCo
but that most of these (with the exception
of the research reports) will have been
destroyed as a result of the [1985]
retention policy. It should also be assumed
that a number of Wills employees have
a detailed knowledge of the subjects to
which many of the sensitive documents
referred.15
3981. As part of its efforts to conceal information
and reduce its litigation exposure, BATCo sought
to reduce the amount of documents its employees
generated. As described in its “Records
Management: Creation Retention” manual, BATCo
repeatedly preached to its employees to use
the “mental copy” rule. The “mental copy” rule
asks employees to “imagine that the memo, note
or letter you are about to write will be seen by
the person that you would least like to read it.”
The employee is then to “send a ‘mental copy’
of your document to a newspaper, one of your
competitors, a government agency, or potential
plaintiff. Now: would you still write the memo? If
so -- would you still write it the same way?”16 That
same document asked employees to “Think before
you write,” and to question “does it really need to
be in writing to do the job?”17
3984. On June 29, 1992, Sharon (Blackie) Boyse,
a BATCo scientist, sent a facsimile to
Jorge Basso Dastugue, a manager at BATCo’s
Argentine company Nobleza-Piccardo. The
facsimile included a price quote from Healthy
Buildings International (“HBI”) to prepare
information and materials for a public relations
4

“Please also no
te, more impo
rtantly, that
this [is]* an ex
tremely sensiti
ve document!
HBI are [sic] cu
rrently under a
considerable
amount of inve
stigation in the
U
S about
their connectio
ns with the indu
st
ry. All
references to
companies in
th
e quote has
[sic] therefore
been removed
.
Please do
not copy or ci
rculate this in
any way
and please d
estroy this fa
x
co
ver sheet
after reading
! I know this so
un
ds
a little
like James Bon
d, but this is an
extremely
serious issue
for HBI.”
Internal corresp
ondence from
British America
Tobacco (Inve
n
stments) Ltd.,
dated June 19
92

program on Indoor Air Quality in Buenos Aires.
In the facsimile cover sheet, Boyse instructed
Dastugue to keep HBI’s involvement in the project
quiet:
Please also note, more importantly, that
this [is]* an extremely sensitive document!
HBI are [sic] currently under a considerable
amount of investigation in the US about
their connections with the industry. All
references to companies in the quote has
[sic] therefore been removed. Please do
not copy or circulate this in any way
and please destroy this fax cover
sheet after reading! I know this sounds
a little like James Bond, but this is an
extremely serious issue for HBI.18
3997. [M]embers of the BAT Group, in furtherance
of the Policy’s purposes, destroyed documents,
routed them from one country or BAT facility to
another, erased a useful litigation database as
well as the fact that the documents it contained
had ever existed as soon as the pre-existing
judicial hold was lifted, and constantly exhorted
their many employees to avoid putting anything
in writing. All these activities were taken for one
overriding purpose -- to prevent disclosure of
* Tobacco Control Legal Consortium addition.

evidence in litigation.*

3. Improper use of AttorneyClient and Work Product
Privileges
4001. At various times during which litigation and
federal regulatory activities were
pending, Defendants improperly sought to
conceal research material behind the attorneyclient privilege and the work product doctrine
in order to avoid discovery. To accomplish that
purpose, Defendants’ lawyers exercised extensive
control over joint industry and individual company
scientific research and often vetted scientific
documents.
4003. Beginning in at least 1965, B&W and
BATCo began their efforts to keep scientific
research from disclosure. These efforts included
sending smoking and health documents outside
the United States to foreign affiliates to prevent
their disclosure in U.S. litigation and in regulatory
proceedings.19 B&W and BATCo also attempted
to create improper attorney-client privilege or
work product protection over documents through
various means, including routing them through
lawyers, maintaining scientific materials in lawyers’
files, and indiscriminately marking them as
“privileged and confidential” or with other similar
designations.
4014. In a handwritten letter attributed to Richard
Binns, the former Manager of BATCo’s Group
Research & Development Centre at Southampton,

* The Court would note that on April 14, 2004, more than a year
before this case went to trial, Special Master Levie found that the
Government had established a prima facie showing that the crime
fraud exception applied, and therefore overcame BATCo’s claims of
attorney-client privilege and/or work product protection for the Foyle
Memorandum. He recommended that the Court order BATCo to
produce a copy of the Foyle Memorandum to the Government within
two days. R&R #155.
While the subsequent history of R&R #155 is fairly tangled, and
involved several trips to the Court of Appeals, this Court did not
reach the central substantive issue -- whether the Government had
established the crime fraud exception. With the benefit of hindsight,
and on the strength of fully cross-examined, in-person testimony from
several key witnesses for the Government (a luxury which the Special
Master did not have), the Court concludes that the Special Master’s
ruling in this regard was eminently correct.

he discusses BATCo’s practice of routing scientific
research to B&W through attorney Robert Maddox:
“Report -- stopped sending direct to B&W in Jan.
Maddox farce. B&W withdrawn from circulation
lists (but get 2 copies).”20 Another document -from a Research & Development file used by Binns
at the Southampton facility -- addresses document
circulation relating to B&W, and states that:

They suppressed,
concealed, and
terminated scientific
research; they destroyed
documents including
scientific reports
and studies; and
they repeatedly and
intentionally improperly
asserted the attorneyclient and work product
privileges over many
thousands of documents
(not just pages) to thwart
disclosure to plaintiffs
in smoking and health
related litigation and
to federal regulatory
agencies, and to shield
those documents from
the harsh light of day.

5

Generally, during the Barclay
investigation some years ago we sent all
correspondence to E. Pepples marked
‘Attorney privileged’” Today, we seem to
have a “mail drop” which is only slightly
less obvious than Russians leaving
microdots in matchboxes on Hampstead
Heath. Why not continue the “Attorney
privileged” route.21
No evidence was presented as to whether B&W
ever claimed attorney-client or work product
privilege over those documents routed through
Maddox.
4020. During the 1990s, Liggett scientists were
directed to label their work as privileged and
confidential in order to prevent its discovery in
civil litigation. As stated by Liggett’s Manager of
Science Issues,
we had become sensitized to labeling a lot
of documents privileged and confidence
[sic] without thinking[,] it was kind of just
a matter of fact thing to do. . . . [M]ost
of the documents that we put out, I think,
are always subject to discovery. And not
knowing exactly where -- where this was
gonna go, it was just considered almost
standard practice to do that.22

6

4. Conclusions
4034. The foregoing Findings of Fact
demonstrate that, over the course of
approximately fifty years, different Defendants, at
different times, took the following actions in order
to maintain their public positions on smoking and
disease-related issues, nicotine addiction, nicotine
manipulation, and low tar cigarettes, in order
to protect themselves from smoking and health
related claims in litigation, and in order to avoid
regulation which they viewed as harmful: they
suppressed, concealed, and terminated scientific
research; they destroyed documents including
scientific reports and studies; and they repeatedly
and intentionally improperly asserted the attorneyclient and work product privileges over many
thousands of documents (not just pages) to
thwart disclosure to plaintiffs in smoking and
health related litigation and to federal regulatory
agencies, and to shield those documents from the
harsh light of day.
4035. While it is true that some of these efforts
were unsuccessful and some of the elaborate
document “retention” policies were either not
fully implemented or not implemented at all, the
fact remains that many were fully complied with.
Consequently, we can never know the full extent of
the evidence destroyed and lost to public view.
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About the Tobacco Control Legal Consortium
The Tobacco Control Legal Consortium is a network of legal
programs supporting tobacco control policy change throughout the
United States. Drawing on the expertise of its collaborating legal
centers, the Consortium works to assist communities with urgent
legal needs and to increase the legal resources available to the
tobacco control movement. The Consortium’s coordinating office,
located at William Mitchell College of Law in St. Paul, Minnesota,
fields requests for legal technical assistance and coordinates the
delivery of services by the collaborating legal resource centers.
Our legal technical assistance includes help with legislative drafting;
legal research, analysis and strategy; training and presentations;
preparation of friend-of-the-court legal briefs; and litigation support.

