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For more than 40 years, 
smoke-free policies have 
provided Minnesotans 
protection from exposure to 
secondhand smoke at home, 
work and in the community. 

In the late 1990s, multi-unit housing 
residents and public health professionals 
began advocating for greater protection 
from secondhand smoke exposure, 
especially for those who live in 
apartments and common interest 
communities. This effort to increase 
protection from secondhand smoke 
exposure led to research, community 
education, and a growing interest in 
healthy, smoke-free living opportunities 
for all. Since 2005 the availability of 
smoke-free buildings in Minnesota has 
grown dramatically, with currently over 
5,000 multi-unit properties offering 
smoke-free air at home.

and Minnesota’s Medical Cannabis Program
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Since 2015, state law has allowed Minnesotans with qualifying medical conditions and 
certification from a participating health care practitioner to register for the state’s Medical 
Cannabis Program, allowing enrolled patients to consume medical cannabis (i.e., marijuana) in 
pill, oil, or vapor form.1 

During the 2021 state legislative session, Minnesota’s Medical Cannabis Program was 
expanded to allow enrolled patients to purchase the raw flower form of cannabis for 
consumption once appropriate regulations are put in place (i.e., legalizing smoking2 as a form 
of medical cannabis consumption by enrolled patients).3

What does this mean for existing and new clean air policies, such as the Minnesota Clean 
Indoor Air Act and individual smoke-free housing policies? Below are answers to several 
commonly asked questions by property management and residents of multi-unit housing 
regarding cannabis and smoke-free policies in Minnesota.

Q: Is secondhand cannabis smoke harmful?

A: Smoke is smoke. Research has shown that cannabis smoke contains many toxic chemicals 
and high levels of fine particulate matter.4, 5 Compared to breathing clean air, cannabis smoke 
and the combustion of hard physical matter, whether organic or synthetic, is a health hazard, 
particularly for those with serious lung conditions, infants, and children.6 

Q: What is the difference between “marijuana” and “cannabis?”

A: According to the National Institutes of Health, the terms “marijuana” and “cannabis” are 
often used interchangeably but there are a few differences. “Cannabis” refers to all products 
derived from the plant Cannabis sativa.7 The word “marijuana” typically refers to parts of or 
products derived from the Cannabis sativa plant that contain tetrahydrocannabinol (THC), 
which is the substance that creates an intoxicating effect when consumed. Some cannabis 
plants contain very little THC. 

When the legislature legalized the limited medical consumption of cannabis, it used the term 
“medical cannabis” and authorized the Minnesota Department of Health (MDH) to oversee the 
Medical Cannabis Program, including the creation of the Office of Medical Cannabis. Cannabis 
is the term used in state law, regulations, and guidance about the program, but it is possible that 
patients enrolled in the Program may use the term “cannabis” interchangeably with “marijuana.” 
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Q: How do I ensure my smoke-free housing policy addresses 
secondhand smoke from marijuana and cannabis products, as well 
as smoke from commercial tobacco or other products? 

A: Smoking, including vaping, of any substance may create harmful secondhand and thirdhand 
exposure to particles and chemicals from the substances smoked, including marijuana.8 
For the purposes of a smoke-free housing policy, prohibiting smoking (including the use of 
electronic delivery devices, also known as “vaping”) of marijuana or cannabis would be covered 
regardless of the term used so long as a comprehensive definition of “smoking” is included 
in the policy. This is the definition of “smoking” used in the Public Health Law Center’s model 
smoke-free multi-unit housing policies:

“Smoking” means inhaling, exhaling, burning, or carrying any lighted or heated 
cigar, cigarette, or pipe, or any other lighted or heated tobacco, nicotine, or plant 
product intended for inhalation, including hookah and marijuana, whether natural or 
synthetic. “Smoking” also includes the use of an electronic smoking device.9 

This definition covers any plant product (including all cannabis), explicitly references 
marijuana, and also addresses the smoking of what may be characterized as “synthetic” forms 
of substances, including those derived from cannabis, marijuana, or hemp. (See below for more 
information on the process for amending or adopting smokefree housing policies.)

Q: When will it be legal for patients to purchase and use 
combustible medical cannabis in Minnesota?

A: The 2021 legislative change expanded the methods of consuming medical cannabis to include 
the combustion/lighting and smoking of dried raw cannabis. According to the Minnesota 
Department of Health, dried raw cannabis will be allowed for registered patients who are 21 
years or older beginning on March 1, 2022, when the testing labs and administrative rules 
are ready.10 It is important to note that prior to the 2021 session, Section 152.22, Subdivision 
6 of Minnesota state statutes limited medical cannabis consumption to pill, liquid, oil, topical, 
tincture, powder, and lozenge forms. Medical cannabis oil was available for ingestion using a 
”vaporizer.”11 This means that enrolled patients have been allowed to “vape” medical cannabis 
since 2015 through the use of electronic delivery devices (i.e., vaping). 
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Q: Is it legal for intoxicating cannabis/marijuana to be used for 
recreational purposes in Minnesota? 

A: No. The possession and use of cannabis or marijuana by people who are not enrolled in 
the state Medical Cannabis Program is not legal under state law, regardless of the unenrolled 
person’s reason for consumption. Additionally, “marihuana,” THC, and other “cannabimimetic 
agents” remain categorized as a Schedule 1 drug under the federal Controlled Substances Act.12 
This means that cannabis/marijuana consumption for any purpose — medical or otherwise 
— is technically illegal at the federal level. However, the federal government has exercised its 
discretion to not enforce the Controlled Substances Act against participants of a state medical 
cannabis program and Congress has enacted funding restrictions that prohibit the Department 
of Justice from preventing the implementation of state and local medical marijuana programs.13

Q: Are there restrictions on where enrolled medical cannabis 
patients may smoke and how does the inclusion of smoking in 
the Minnesota Medical Cannabis Program impact the Minnesota 
Clean Indoor Air Act (MCIAA)?

A: The expansion of the Minnesota Medical Cannabis Program to allow smoking of 
combustible medical cannabis does not change the smoking prohibitions of the MCIAA. 

The MCIAA definition of “smoking” includes carrying or smoking any lighted or heated product 
that may contain nicotine, tobacco, marijuana, or other plant, whether natural or synthetic, 
and also includes carrying or using an activated electronic delivery device (i.e., e-cigarettes or 
“vapes”).14 Under the MCIAA, smoking is prohibited in virtually all indoor public places, which 
are defined to include the common areas of rental apartment buildings.15 Condos and other 
common interest communities are not included in this definition, so the MCIAA protections of 
common areas do not extend to those forms of multi-unit housing. 

In addition to the existing protections under the MCIAA, the amended 2021 medical cannabis 
law explicitly prohibits enrolled medical cannabis patients from smoking (including “vaporizing”) 
medical cannabis in public places and places of employment.16 While “public place” is not defined 
in the medical cannabis statutes, it would be consistent to align this restriction, at a minimum, 
to the MCIAA definition of indoor “public place,” including common areas of multi-unit rental 
housing and places of employment (e.g., multi-unit residential property offices). The term “public 
place,” in the context of the medical cannabis law, may be broader and include more indoor 
and outdoor public places than the limited indoor public places regulated under the MCIAA. 
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Q: Will it be legal for a rental property or common interest 
communities (e.g., condominiums, townhomes, and cooperatives) 
to prohibit the smoking of medical cannabis in and around their 
multi-unit property?

A: Yes. Nothing in the MCIAA restricts property managers, owners, and homeowners 
associations from adopting more stringent no-smoking rules for their properties and nothing 
in the Medical Cannabis Program statute guarantees a patient the right to expose others to 
secondhand smoke or aerosol by smoking or vaping medical cannabis. 

State law does prohibit a landlord from refusing to lease to or from penalizing a person solely 
for the person’s status as a patient enrolled in the Medical Cannabis Program, unless failing 
to do so is a violation of federal law or the landlord would lose a monetary or licensing-related 
benefit under federal law.17 This does not require landlords to allow medical cannabis use or 
smoking on their property, but rather makes clear that the status of enrollment cannot be used 
as a reason to refuse to lease to or as a basis to penalize a resident. 

The expansion of 
the Minnesota 

Medical Cannabis 
Program does 

not change 
the smoking 

prohibitions of 
the MCIAA.
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Q: Can residents in multi-unit buildings who are enrolled patients 
of the Medical Cannabis Program claim they are justified in 
smoking or vaping medical marijuana in their units because they 
are disabled and are protected by the Americans with Disabilities 
Act? What about the claim that they are entitled to “reasonable 
accommodations” under the federal Fair Housing Act?

A: Enrollees of the Medical Cannabis Program may also have a qualifying disability that provides 
them protection under the Americans with Disabilities Act (ADA), but ADA protections do not 
require exceptions to allow smoking that would otherwise violate a smoke-free rule or law. In fact, 
the ADA could be used to protect residents from exposure to secondhand smoke if the exposure 
is exacerbating or causing a health problem for a resident that is protected by the ADA.18 

The Federal Fair Housing Act (the Act) prohibits discrimination in housing based on a number 
of protected identities, including disability. The protections in the Act require housing 
providers, among other things, to make “reasonable accommodations”19 in rules, policies, 
practices, or services when necessary to give a disabled person an equal opportunity to use 
and enjoy a dwelling unit or common space.20 Residents of multi-unit housing do not have the 
right to expose other residents to secondhand smoke, and housing providers are not compelled 
to allow smoking in violation of their smoke-free policy. Medical cannabis can be consumed in 
other ways that do not pose risks to residents. 

Additionally, marijuana possession and use remains a violation of federal law, so it is unlikely 
that the Act would be interpreted by a court to require a property owner or manager to 
allow smoking marijuana or cannabis in prohibited areas, even if for medical purposes and 
even if the resident or guest has a disability that would qualify them for protection under the 
Act.21 Property owners and Homeowner Associations (HOAs) should be aware that different 
methods of medical cannabis consumption create different reactions and results in patients, 
but property owners and HOAs are not qualified to discuss appropriate medical treatment with 
their residents. Instead, property owners and HOAs can focus on policies that protect the clean 
air of residents, guests, staff, and other visitors as supported by Minnesota law. 

Q: If there is already a tobacco smoke-free policy at my multi-unit 
property, will the smoking of medical cannabis automatically be 
prohibited?

A: It depends on how the property’s no-smoking policy is drafted. As noted above, if the policy 
has a comprehensive definition of smoking, then no change would be needed. If the policy 
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only addresses commercial tobacco smoke, then the property owner or manager could revise 
the policy to be comprehensive and cover any substances that may be smoked to help protect 
residents from all forms of secondhand smoke exposure.

Q: How can I expand my smoke-free policy to prohibit the 
smoking of cannabis/marijuana in and around my rental property 
or homeowner’s association? 

A: In a rental property:

If a smoke-free policy does not already prohibit the smoking of medical cannabis, the property 
owner or manager could follow these basic steps to expand the policy: 

1 Add a comprehensive definition of smoking to the smoke-free policy. See the Public 
Health Law Center’s Model Smoke-Free Lease Addendum and contact Association for 
Nonsmokers–Minnesota and Public Health Law Center for assistance with policy language.

2 Notify existing residents of the policy change 60 to 90 days before the implementation 
date (but no less than 30 days). 

3 Depending on lease terms, the landlord may need to wait until lease renewal before 
implementing the policy with existing residents, unless the resident voluntarily signs 
a lease addendum. All new leases should include the smoke-free policy and should be 
implemented immediately for those new residents. 

In a common interest community:

If a smoke-free policy does not already prohibit the smoking of medical cannabis, the Homeowners 
Association (HOA) should follow the process outlined in the HOA’s bylaws to amend the 
property’s rules or declaration to adopt a smoke-free policy that includes a comprehensive 
definition of smoking, including smoking medical cannabis and any other substances. 

Both rental and common interest communities should follow the best practices for 
implementing a smoke-free policy, including:

 { Explain the rationale of the policy. Make sure that residents, guests, employees, and others 
associated with a multi-unit property understand the health risks related to smoking, 
vaping, and exposure to secondhand smoke and aerosol. 

 { Apply the smoke-free policy uniformly to all residents, guests, and employees. 
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 { Ensure that an effective enforcement plan is in place that describes the process for 
handling violations. 

 { Prepare tenants and staff for implementation of the policy by providing announcements, 
educational material or presentations, staff training, and signage.

Q: How can a property manager distinguish if cannabis smoke 
odor is from the legal medical cannabis program or from illicit 
recreational use? 

A: If a property has adopted a comprehensive smoke-free policy, it does not matter whether the 
source of the cannabis smoke odor is from legal medical cannabis or another source, because 
all smoking of any such substance would be prohibited under the policy. It is important for 
management to clearly and regularly remind residents that all smoking is prohibited and, if a 
designated smoking area is allowed, the specific boundaries and rules for use.

It is not considered a public health best practice to exempt Medical Cannabis Program 
enrollees from a smoke-free policy that prohibits the smoking of marijuana or cannabis on the 
property. An exemption like this would likely create compliance and enforcement challenges, in 
addition to increasing liability for Equal Protection, Fair Housing, and Disability claims if other 
residents experience secondhand exposure.

Q: What should residents do if secondhand cannabis smoke is 
entering their unit?

A: Keep a log of their exposure to secondhand smoke. Include details about when and where 
staff or residents notice the smoke and any effects it has on their health. Residents should notify 
the property manager or HOA in writing of the problem as soon as possible and keep copies of the 
communication for their records. If possible, residents can attempt to minimize exposure by taking 
steps to seal cracks and crevices in their unit to reduce smoke infiltration. Visit the Live Smoke 
Free website for more tips and support: https://mnsmokefreehousing.org/resources/renters.
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Additional Resources

Public Health Law Center

Please contact Public Health Law Center for legal technical assistance regarding smoke-free 
multi-unit housing at publichealthlawcenter@mitchellhamline.edu. 

 { Marijuana in Multi-Unit Residential Settings

 { Minnesota Model Smoke-Free Lease Addendum

 { Minnesota Model Smoke-Free Condominium Policy

 { There Is No Constitutional Right To Smoke or Toke

American Nonsmokers’ Rights Foundation

 { Marijuana Smoke

 { Secondhand Marijuana Smoke Fact Sheet

U.S. Centers for Disease Control and Prevention

 { Secondhand Marijuana Smoke

This publication was prepared by the Association for Nonsmokers–Minnesota and the Public Health Law Center at 
Mitchell Hamline School of Law. The Public Health Law Center provides information and legal technical assistance 
on issues related to public health. The Center does not provide legal representation or advice. This document should 
not be considered legal advice.
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