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What is liability?
shown that regular physical activity can increase
self-confidence and overall health in
Put simply, liability is a legal responyoung people.1 Schools and commusibility. Typically, for you to be held
nity groups across the country are looking for ways to make exercise part of liable, someone must prove that:
a regular routine through a variety of
»» You owed them a duty of care;
recreational activities, including Safe
2
Routes to School initiatives. However,
»» You failed to perform that
concerns about liability often prevent
duty or did so negligently;
schools and community organizations
and
from adopting such programs. There is
no magic formula to avoid being sued,
»» Your negligence caused somebut schools and community organizaone harm that could have
tions can reduce their exposure to liabilreasonably been expected to
ity by utilizing risk management strateoccur. 4
gies.3 Requiring parents and/or students
to sign a waiver prior to participating in
“Minnesota courts
a recreational activity is only one way to
limit liability risk.
will only enforce
TUDIES HAVE

waivers that meet very
specific criteria.”

Q
A

What is a person’s “duty of care?”

The duty you owe someone depends
on the circumstances. Generally, everyone has the duty to act with reasonable care
toward others. What is considered reasonable also depends on the circumstances.5

Q
A

What is “negligence?”

Negligence is the failure to act as
carefully as an ordinary, reasonable
person would in the same situation.6

Q
A

What is “cause of harm?”

“Cause of harm” means that your
action was an important factor in
causing the harm and that you could
have reasonably expected the injury to
occur. 7
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Q
A

Q
A

What is a waiver?

In the most basic sense, a waiver is
a written agreement not to sue if
something goes wrong. Waivers are one
way to reduce the possibility of being
sued if someone is hurt during a sponsored activity.

Common sense precautions go a
long way toward avoiding liability
risk when an injury results from a recreational activity. Most importantly, an
organization, like an individual, should
act like an ordinary, reasonable person.
Additional steps vary depending on
the activity. School districts and other
governmental entities may have immunity from liability in some situations. In
addition, some common risk management strategies include:

Q
A

Will a waiver protect me from
being sued?

No. Many people do not sue, thinking they cannot because they signed
a waiver. But, if the case gets to court,
waivers do not provide complete liability protection. Minnesota judges have
ruled that waivers go against the general
rule that a person can sue for negligence.
Therefore, a waiver should not be the
only form of protection against liability.

Q
A

»» Creating safety rules and
handing them out to all
students and parents. These
safety rules should comply
with any local school rules,
any local, state or federal laws,
and any national standards.

Are waivers ever valid in court?

Yes. But, Minnesota courts will
only enforce waivers that meet very
specific criteria. A waiver will not be
upheld if it is ambiguous, if it attempts
to protect a person from liability for
intentional acts, or if it violates public
policy.8

Q
A

When is a waiver ambiguous?

A waiver is ambiguous if reasonable
people can interpret it in more than
one way.9 In order to be effective, waivers should be written simply, clearly, and
concisely.

Q
A

When does a waiver violate
public policy?

A waiver might violate public policy
if one person or entity has more
bargaining power than the other. This

How can a school or community
organization limit its liability?

could be true if one person has authority over the other, such as an employer’s
relationship to an employee.10 A waiver
may violate public policy if the service
involved is a “public” or “essential”
service. These include services that are
publically regulated or necessary, such
as lodging, employment, public utility
or health care.11 Minnesota courts have
ruled that certain recreational activities, such as horseback riding12, scuba
diving13, or skydiving14, do not involve
the public interest and are not considered essential.

Q

Are there any circumstances
in which a waiver can provide
protection?

»» Eliminating dangers, where
possible.
»» Documenting all precautions
taken to avoid harm or risk.
»» Obtaining liability insurance
that covers lawsuits arising
from injuries
»» Utilizing joint use agreements to clarify responsibility between schools and
community organizations.

For related publications, visit
www.publichealthlawcenter.org

A

Even when valid and enforceable,
waivers can only provide protection
from liability for negligence. A waiver
will not provide protection from liability for intentional acts of harm.15
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The Public Health Law Center provides information and technical assistance on issues related to tobacco and public health. The Public
Health Law Center does not provide legal representation or advice. This document should not be considered legal advice. For specific
legal questions, consult with an attorney.
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