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Executive Summary
Menu labeling has attracted growing medical, legislative, and public support in recent years.
Numerous public health experts and advocacy organizations have endorsed menu labeling as a promising
obesity prevention strategy. From 2003-2008, a number of states and localities considered laws requiring the
disclosure of nutritional information in restaurants. As of December 2008, menu labeling legislation had
been enacted in one state and nearly a dozen cities and counties. However, menu labeling legislation has been
controversial and has engendered significant debate in the media, state and local legislative bodies, and in the
courts.
This policy brief provides a synopsis of the current policy debate over menu labeling. It highlights
arguments in favor of and in opposition to menu labeling legislation, discusses representative menu labeling
proposals at the federal, state, and local levels, and analyzes legal considerations pertaining to menu labeling.
It concludes that menu labeling is a viable policy option for state and local governments to pursue in their
efforts to combat obesity, and that menu labeling legislation should survive legal challenge if it is carefully
crafted to withstand claims of preemption and other constitutional arguments. However, this brief also notes
that there is a trend to include preemption clauses in state menu labeling bills, as well as a campaign to pass
federal menu labeling legislation that would preempt all state and local laws relating to the disclosure of
nutritional information by restaurants. Finally, this brief provides policy recommendations for advocates and
policymakers who are considering menu labeling legislation.

Introduction
Obesity is one of the most serious health threats facing our nation. More than two-thirds of
American adults1 and one-third of American youth2 are now obese or overweight and rates continue to rise.3
Adult obesity rates have more than doubled in recent decades, from 15 percent in 1980 to over 30 percent in
2004.4 The obesity rate among children ages 6-11 has jumped almost five-fold and has more than tripled
among adolescents ages 12-19.5 Experts estimate that if current trends continue, 75 percent of Americans
will be obese or overweight by 2015.6
Although obesity is a complex, multi-causal problem, consumption of unhealthy foods is a major
contributing factor. Americans are eating meals prepared outside of the home on an increasingly frequent
basis. Numerous studies have suggested a strong correlation between the consumption of restaurant foods,
excess caloric intake, and rising obesity rates in the United States.7 Restaurant foods tend to be higher in fat
and calories and lower in other essential nutrients than meals cooked at home.8 Meals purchased in chain and
fast food restaurants also tend to have disproportionately large portion sizes.9
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Given their typically high caloric content and poorer nutritional value, requiring the disclosure of
nutritional information about restaurant foods is a legitimate tactic in government efforts to curb the obesity
epidemic and promote public health. While consumers can find nutritional information on the labels of the
packaged foods they purchase in grocery stores, nutritional information is not readily available in restaurants.
Menu labeling laws are aimed at bridging this information divide and providing consumers with meaningful
information about the foods they eat outside of the home. It is hoped that such laws will have the benefits of
influencing consumers’ dietary choices in restaurants, reducing their caloric intake, and leading to populationlevel decreases in overweight and obesity.

The Public Health Rationale for Menu Labeling Legislation
Although consumers can find nutritional information on the product labels of the foods they
purchase in grocery stores,10 this information is typically not readily available in restaurants, where Americans
are spending an increasing percentage of their food dollars. Presently, federal law and the vast majority of
state laws do not require restaurants to disclose nutritional information.11 Menu labeling laws are aimed at
remedying this information gap and helping consumers make informed choices about the foods they eat
outside of the home.
Nutritional information should be provided on restaurant menus as a strategy to educate consumers
and address the escalating obesity epidemic. The underlying premise of menu labeling is that consumers who
are educated about the nutritional content of restaurant foods will make healthier choices when eating out,
which will lead to decreased caloric intake and the prevention of weight gain. The rationale behind menu
labeling legislation, and its promise in combating the obesity epidemic, is illustrated by the following points.

Americans are eating meals outside of the home far more often than they used to, and Americans
tend to consume significantly more calories when they eat out.
Between 1972 and 2004, the total number of food service establishments in the United States nearly
doubled.12 Restaurant sales have increased roughly nine-fold in recent decades, from $43 billion in 1970 to
$379 billion in 2000.13 Restaurant industry sales are expected to top $558 billion in 2008.14 In 2002,
Americans spent almost half (46 percent) of their food dollars outside the home, in comparison to 26 percent
in 1970.15 American adults and children now consume one third of their total calories from food service
establishments.16
Americans tend to consume significantly more calories when they eat out17 because restaurants
typically serve calorically dense foods in large portions. It is not unusual for a restaurant meal to contain a
half to a full day’s worth of the daily recommended number of calories.18 Portion sizes in fast food
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restaurants have increased dramatically in recent decades with the advent of “super sizing.”19 It has become
common for restaurants to serve two to three times more than what is considered to be a standard serving
size.20 Americans’ average daily caloric intake increased by almost 200 calories between the late 1970s and the
mid-1990s,21 and chain and fast food restaurants accounted for the fastest growing source of these calories.22

Excess calorie consumption from fast food and restaurant meals causes weight gain and may
contribute to the obesity epidemic.
While no study has conclusively shown that consuming restaurant food causes obesity,23 numerous
studies have demonstrated a causal connection between the frequency of eating out, excess caloric intake, and
weight gain.24 Certainly, the greater availability of fast food has corresponded with rising obesity rates in the
United States. According to one source, the increasing prevalence of fast food and chain restaurants in the
United States since the 1970s accounts for 65 percent of the increase in the number of Americans who are
obese.25

Consumers have difficulty making informed choices about food purchases in restaurants because
nutritional information is not easily accessible.
More than half (56 percent) of the nation’s largest chain restaurants do not provide adequate
nutritional information.26 The restaurants that do provide nutritional information often place it on corporate
websites, in brochures that are available only upon request, or on materials that are provided to consumers
only after they have ordered.27 Without ready access to nutritional information at the point of sale,
consumers are unaware of the number of calories in restaurant foods.28 An FDA-commissioned report, The
Keystone Forum on Away-From-Home Foods, concluded that consumers are unable to assess the caloric content of
restaurant foods without access to nutritional information.29 A 2006 study found that, on average, 90 percent
of people underestimated the caloric content of restaurant foods by more than 600 calories.30

Providing nutritional information appears to influence consumers’ food choices.
When nutritional information is made readily available to consumers, they appear to be influenced by
it in making dietary choices. Roughly 75 percent of Americans report using the food labels found on
packaged foods.31 One study found that about half (48 percent) of people reported that the nutritional
information on food labels has caused them to change their minds about buying a food product.32 The
evidence suggests that using the nutritional information on food labels is associated with making better food
choices and having more healthy diets.33
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If consumers make healthier choices when eating out, Americans’ caloric intake will decrease and
rates of overweight and obesity will likely decline.
Recent research suggests that menu labeling holds promise in reducing Americans’ caloric
consumption and decreasing rates of weight gain and obesity. In 2008, the Los Angeles County Department
of Public Health conducted a health impact assessment to determine the potential health effects of menu
labeling.34 Using conservative assumptions,35 the researchers concluded that menu labeling would prevent
close to 40 percent of the 6.75 million pounds that county residents gain each year.36 Studies conducted in
other cities have suggested that if calorie information is prominently posted in fast food restaurants, patrons
will use that information to make healthier food choices, which, given the frequency of fast food
consumption, may lead to significant reductions in population-level caloric intake and weight gain.37

Recent Federal, State, and Local Menu Labeling Legislation
Scientific, legislative, and public support for menu labeling has grown considerably in recent years.
In 2001, the U.S. Surgeon General recommended that action be taken to “increase availability of nutrition
information for foods eaten away from home.”38 In 2004, the Food and Drug Administration announced
that it would encourage restaurants to engage in voluntary menu labeling as part of the federal government’s
new obesity prevention campaign.39 Many leading national health authorities and organizations, including the
American Medical Association, the Institute of Medicine, the American Public Health Association, the
American Cancer Society, and the American Heart Association, have endorsed menu labeling as a strategy to
address the obesity epidemic.40 National public opinion polls indicate that a majority of Americans, from 67
to 83 percent, are in favor of nutrition labeling in restaurants.41 In response to scientific endorsement of and
growing public demand for menu labeling, a number of menu labeling policies have been proposed, primarily
at the local level, but also at the state and federal levels.

Proposed Federal Menu Labeling Legislation
At the federal level, two notably different menu labeling bills have been proposed. The first, the
Menu Education and Labeling Act (MEAL),42 would amend the Food, Drug, and Cosmetic Act to extend the
labeling requirements of the Nutrition Labeling and Education Act to standard menu items in national chain
restaurants.43 Specifically, the 2007 House version of the bill would require chain restaurants with 20 or more
locations nationwide to provide information on the caloric, sodium, saturated fat, and trans fat content of
standard items on menus, and to disclose the total number of calories in standard items on menu boards.44
MEAL would not preempt more stringent state or local menu labeling laws and, in fact, contains an express
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anti-preemption clause.45 The House version of the bill did not progress during the 2007-08 session46 and
similar versions of it were defeated in earlier Congressional sessions47 due, in part, to strong restaurant
industry opposition. The Senate companion version of MEAL48 was introduced in March 2008 and referred
to the Senate Committee on Health, Education, Labor and Pensions. The MEAL Act is supported by a
variety of health advocacy organizations, including the American College of Preventative Medicine, the
American Public Health Association, and the Association of State/Territorial Health Officials, among
others.49
More recently, the Labeling Education and Nutrition Act (LEAN) was introduced in Congress in late
September 2008.50 LEAN would amend the Food, Drug, and Cosmetic Act to require chain restaurants with
20 or more locations nationwide to disclose the caloric content of standard menu items.51 LEAN would give
restaurants more flexibility in labeling formats, allowing them the option of placing calorie information on
menus or on supplements, inserts, or appendices to menus.52 Restaurants using menu boards would have the
choice of listing calories on the menu board, on a sign near the menu board, or on a sign visible from the
ordering line.53 Notably, LEAN would create a uniform national menu labeling standard and would preempt
all existing and future state and local menu labeling laws.54 It would also provide liability protection to
restaurants that comply with the law. The LEAN Act has been publicly endorsed by the National Restaurant
Association, which is urging Congress to replace “a patchwork of inconsistent state and local [menu labeling]
ordinances with a national standard.”55
Public health advocates and the restaurant industry are sharply divided over whether MEAL or
LEAN is the better bill. Most health advocates endorse the MEAL Act on the grounds that it is more likely
to accomplish the goal of disseminating meaningful nutrition information to consumers. They assert that the
LEAN Act purports to create a federal mandate for menu labeling, but by permitting restaurants to place
nutrition information somewhere other than menus and menu boards, it protects restaurant owners, not
consumers. In other words, the LEAN Act is unlikely to influence consumers’ choices because it permits
restaurants to post nutrition information in areas where consumers are less apt to see it. The restaurant
industry, on the other hand, asserts that the MEAL Act imposes unreasonable burdens on restaurants. The
industry argues that the LEAN Act is preferable because it establishes a uniform national menu labeling
standard, while providing restaurants with necessary flexibility in complying with it. Both bills stalled in
committee during the 110th Congress. It is uncertain whether either bill will be reintroduced or will progress
during the 111th Congress, in light of competing legislative priorities and the nation’s economic crisis.
State and Local Menu Labeling Legislation
Until very recently, efforts to pass statewide menu labeling legislation have been unsuccessful. From
2003-08, approximately twenty states and the District of Columbia considered a variety of menu labeling
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bills.56 To date, statewide menu labeling legislation has passed only in California. Proposals have been
defeated in other states, largely due to opposition from the restaurant industry.57
Most menu labeling legislative activity has occurred at the local level, where advocates are able to organize
grassroots campaigns and exert greater influence on decision makers. Presently, menu labeling ordinances
have been enacted in New York City; Westchester County, New York; San Francisco; Santa Clara County,
California; San Mateo County, California; King County (Seattle), Washington; Multnomah County (Portland),
Oregon; Montgomery County, Maryland; and Philadelphia.58 Other localities that have or are presently
considering menu labeling legislation include Boston, Chicago, Minneapolis, and Nassau County, New
York.59
State and local menu labeling legislation in three different locales—New York City, King County,
Washington, and California—will be discussed below to illustrate some of the key features of menu labeling
legislation, the issues that have been the most controversial, and the compromises that have been reached
between advocates of and opponents to menu labeling.
The New York City Experience
New York City’s menu labeling regulation, like its trans fat ban, has served as a model for other
municipalities’ policies. To date, it is the only local menu labeling law that has been defended in court,
implemented, and enforced.
In December 2006, the New York City Board of Health passed Regulation 81.50, requiring
restaurants that already voluntarily disclosed calorie information in some form to post the calories in standard
menu items on menus and menu boards.60 The New York State Restaurant Association (NYSRA) filed a
lawsuit on June 15, 2007, just fifteen days before the regulation was scheduled to go into effect, alleging that it
was preempted by the Nutrition Labeling and Education Act of 1990 (NLEA).61 In September 2007, the
federal district court ruled in favor of the NYSRA, holding that the regulation was expressly preempted by
the NLEA because it applied only to restaurants that were already voluntarily providing nutritional
information.62 However, the court affirmed that the City had the authority to require menu labeling and
stated that the regulation would comply with the NLEA if it uniformly applied to all chain restaurants
meeting a standard definition (e.g., with a particular number of locations).63 Rather than appeal the ruling, the
City revised the regulation in January 2008 to require calorie disclosure on menus, menu boards, and food
tags by all chain restaurants with 15 or more locations nationwide.64 The NYSRA then challenged the
amended regulation, arguing that it was still preempted by the NLEA and also violated the First Amendment
rights of affected restaurants by compelling them to convey the government’s message about the importance
of calories. In April 2008, the federal district court ruled in favor of the City,65 upholding the amended
regulation and denying the NYSRA’s request for a stay of its enforcement pending the outcome of an
appeal.66 (The specific claims at issue in the NYSRA litigation will be discussed in more detail below.)
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New York City began issuing fines to noncompliant restaurants in July 2008. Although the final
outcome of New York City’s menu labeling regulation is uncertain, because an appellate decision is still
pending, its implementation appears to have gone rather smoothly and consumer reaction has been
overwhelmingly positive. According to a September 2008 study conducted to gauge consumer awareness of
and reaction to the law, 86 percent of respondents reported that they considered the law a positive measure
and 75 percent of respondents reported that seeing calorie information on menus had made an impact on
their ordering decisions.67
The King County, Washington Experience
King County, Washington’s menu labeling law evolved considerably from 2007 to 2008. The King
County experience demonstrates the increasing influence that the restaurant industry is exerting on the
political process of defining the scope of state and local menu labeling laws.
In July 2007, the King County Board of Health adopted Rule and Regulation 07-01, which required
chain restaurants with ten or more national locations to display the calorie, fat, sodium, and carbohydrate
content of standard menu items on menus and menu boards by August 1, 2008.68 In early 2008, House Bill
3160 passed the Washington House of Representatives and a companion bill moved to committee in the
Senate.69 The bill would have required chain food establishments to make nutrition information available
only upon consumer request, and would have made King County’s menu labeling regulation null and void.70
At the urging of the Washington Restaurant Association (WRA), the bill also contained a broad preemption
clause that would have prohibited any local board of health in the state from adopting regulations regarding
menu labeling or nutrition information.71 At the request of state legislators, representatives from King
County and the WRA agreed to enter negotiations in an attempt to reach a compromise among the parties
divided over the state bill and the King County regulation.72 An agreement was reached on March 8, 2008.73
Under the terms of the agreement, the WRA agreed to request that the state legislature not take action on
House Bill 3160.74 The WRA also agreed not to be a party to any lawsuit filed against King County regarding
its rules and regulations requiring nutrition labeling in chain restaurants.75 (The agreement binds the
restaurant association but not its individual members; therefore, restaurants are free to challenge King
County’s menu labeling regulation.76) The agreement required King County, in turn, to amend its menu
labeling regulation pursuant to negotiations with the WRA.77 In March and April 2008, the King County
Board of Health amended its menu labeling regulation significantly to comply with the conditions it had
negotiated with the restaurant industry.78
The 2008 version of King County’s menu labeling regulation differs in many respects from its 2007
predecessor. For one, the amended regulation narrows the definition of affected businesses so that it now
applies to “chain restaurants” (as opposed to “chain food service establishments”) with at least fifteen
locations in the U.S. (as opposed to ten locations), and expressly excludes grocery stores, convenience stores,
and movie theaters.79 Of greatest significance, the amended regulation expands the acceptable methods for
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nutrition labeling, giving affected restaurants more flexibility in terms of how they can comply with the
regulation. In lieu of posting nutrition information directly next to items on menus, restaurants can opt to
provide the required information via menu inserts, supplemental menus, appendices attached to the back of
menus, or electronic kiosks.80 In fast food restaurants, calorie information, which previously had to be
printed directly on menu boards, can now be posted on signs that are either adjacent to menu boards or
placed so they can be seen by customers waiting in line to order.81 Moreover, restaurants are permitted to
propose other “substantially equivalent methods of nutrition labeling” if they can demonstrate, in a written
proposal with supporting documentation, that an alternate method will be as effective at providing nutritional
information to consumers.82 Enforcement of the King County regulation was stayed through December 31,
2008 for restaurants that could show they had taken steps to obtain nutrient analysis and create nutrition
labeling.83 Enforcement as to labeling on drive-through menu boards is stayed until August 1, 2009.84
On the one hand, the outcome of the King County/WRA negotiations can be described as a success.
The compromise prevented King County’s menu labeling regulation from being completely invalidated and
stopped the passage of a weak, preemptive statewide bill that would have stripped local boards of health of
the power to require nutritional disclosures by restaurants. Publicly, the King County Board of Health
declared the outcome a victory in the fight against obesity and described the compromise as a “win-win,”
which maintained the board’s intent in passing the regulation, while giving the restaurant industry greater
flexibility to implement it.85 On the other hand, however, the agreement between the board and the
restaurant association arguably resulted in a diluted menu labeling regulation that applies to fewer restaurants
and will not be as effective in providing consumers with nutritional information. Evaluation is currently
underway to assess the effectiveness of King County’s regulation.86
The California Experience
In March and June of 2008, respectively, San Francisco and Santa Clara County, California passed
similar menu labeling ordinances with nutritional disclosure requirements exceeding those in New York City’s
regulation, which requires the disclosure of calories only. San Francisco’s ordinance87 requires that menu
boards and food tags display the total number of calories in standard menu items,88 and that menus disclose
the calories, saturated fat, carbohydrates and sodium in standard menu items.89 It applies to chain restaurants
with 20 or more locations in the state of California.90 It expressly allows restaurants to provide additional
nutritional information91 and to post disclaimers stating that there may be variations in nutritional content
values across servings based on special ordering or slight differences in serving size and quantities of
ingredients.92 The Santa Clara County menu labeling ordinance93 requires restaurants to disclose the total
number of calories, grams of saturated fat, grams of trans fat, grams of carbohydrate, and milligrams of
sodium on menus,94 and to post the total number of calories on menu boards and food tags, while providing
the other nutritional information in print brochures, pamphlets, or posters that are clearly visible at the point
of sale.95 It applies to chain restaurants with 14 or more locations in the state of California.96 In August
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2008, San Mateo County followed suit and passed similar rules requiring chains with at least 15 locations in
California to post nutritional information, including caloric, fat, and sodium content.97
San Francisco and Santa Clara County’s menu labeling ordinances were challenged by the California
Restaurant Association. The allegations in the California litigation were very similar to those asserted by the
New York State Restaurant Association, namely, that the California ordinances are preempted by the NLEA
and violate the First Amendment rights of affected restaurants.98 The two lawsuits were joined99 and the
litigation was venued in the U.S. District Court for the Northern District of California. However, given the
passage of California’s statewide menu labeling law, which preempts all local ordinances relating to the
dissemination of nutritional information by food service establishments, the litigation was rendered moot.100
California became the first state to enact menu labeling legislation in the fall of 2008. Senate Bill
1420101 passed the California legislature on August 31, 2008 and was signed by the governor on September
30, 2008. It will require restaurants with 20 or more locations in the state, which includes over 17,000
establishments,102 to disclose the caloric content of standard menu items on menus, menu boards, and menu
tags. The law provides for a two-year phase-in period and an eight-month delayed implementation date.
During the first phase, from July 1, 2009 to December 31, 2010, restaurants must provide print brochures at
the point of sale that disclose the calorie, carbohydrate, saturated fat, and sodium content of standard menu
items.103 In full service restaurants, this information must be provided at the table and can be printed on
menus, menu inserts, menu indexes, brochures, or table tents.104 During the second phase, from January 1,
2011 forward, calories must be posted on menus, menu boards, and menu tags.105 Drive-through restaurants
are not required to display calories on their menu boards, but must have brochures listing the calorie,
carbohydrate, saturated fat, and sodium content of standard menu items and post notices indicating that
nutritional information is available upon request.106
Significantly, California’s menu labeling law contains broad, express preemptive language that bars
any local ordinances or regulations regarding “the dissemination of nutritional information by a food
facility.”107 Therefore, the state law voids and replaces any existing local laws, including the menu labeling
ordinances enacted in San Francisco, Santa Clara County, and San Mateo County, that require restaurants to
provide nutritional information. The inclusion of a preemption clause was reportedly key to overcoming
restaurant industry opposition to the bill.108
California is the first state to enact statewide menu labeling legislation, but it is not the only state
where the restaurant industry has been successful in lobbying for state preemption of local menu labeling
ordinances. In April 2008, the governor of Georgia signed House Bill 1303109 into law. Georgia’s law differs
from California’s law in that it does not establish a state standard for menu labeling; it does not require
restaurants to take any action at all relating to the disclosure of nutritional information. Rather, it specifically
prohibits any county board of health or political subdivision of the state (including municipalities, counties,
boards, commissions, and other local government authorities) from regulating the display of nutritional
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information at food service establishments.110 The Senate sponsor of the bill stated its goal was to protect
restaurants from the future threat of inconsistent regulation by differing laws in various local jurisdictions.111
The Georgia law was perceived as a major victory for the Georgia Restaurant Association because the
industry succeeded in proactively lobbying for state preemption of menu labeling before any Georgia locality
had even succeeded in passing a local menu labeling ordinance.112 In other words, the law was “preemptively
preemptive.”
Ohio law also broadly preempts all local legislation relating to the provision of nutritional
information in food service establishments. Ohio House Bill 217113 was passed in December 2007 and
became effective in March 2008. The Ohio law states that the Director of Agriculture has sole and exclusive
authority to regulate the provision of food nutrition information at food service operations.114 It also
pronounces that “[t]he regulation of the provision of food nutrition information at food service operations is
a matter of general statewide interest that requires statewide regulation, and rules adopted under this section
constitute a comprehensive plan with respect to all aspects of the regulation of the provision of [nutrition
information] at [restaurants] in this state.”115 Lastly, the law expressly forbids any political subdivision of the
state from “enact[ing], adopt[ing], or continu[ing] in effect local legislation relating to the provision of food
nutrition information at food service operations.”116 The Ohio Restaurant Association lobbied for the
inclusion of the preemption provision,117 which was inserted into a bill whose primary purpose was to
establish a state grain marketing program. This is likely why the bill’s provision preempting local menu
labeling laws did not appear to garner much public attention.
The New York City, King County, Washington, California, Georgia and Ohio experiences
demonstrate that the restaurant industry will mobilize quickly and effectively to oppose local menu labeling
laws, either by initiating litigation or by lobbying for the passage of preemptive statewide legislation. In
addition, the industry is presently campaigning for the passage of federal menu labeling legislation that would
establish a uniform national standard and preempt all state and local menu labeling laws.118 Therefore, while
menu labeling may be considered an effective policy tool in state and local government efforts to curb the
obesity epidemic, the fate of state and local menu labeling legislation remains uncertain.

Legal and Political Considerations Affecting Menu Labeling Legislation
As the New York City, King County, Washington, and California experiences illustrate, several
political and legal issues impact the outcome of menu labeling legislation. Policymakers and public health
advocates working to pass and implement menu labeling laws should be prepared to respond to some of the
common policy arguments against menu labeling, as well as be educated about the bases for legal challenges
to such laws.
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Policy Arguments in Favor of and Against Menu Labeling Legislation
Opponents to menu labeling legislation argue that menu labeling imposes unreasonable burdens on
the restaurant industry, which will result in costs being passed onto consumers. They assert that menu
labeling is cost prohibitive, citing the expense of laboratory analysis of food nutrients and the costs of
designing, printing, and distributing new menus and menu boards.119 Opponents claim that these costs could
put many restaurants, especially smaller chains, out of business.120 Proponents counter this argument by
noting that most national chain restaurants already analyze the nutritional content of their menu items and
menu labeling laws merely require them to make this information more accessible to consumers.121 Further,
the cost of changing menus and menu boards is insubstantial and represents a fraction of chain restaurants’
total marketing expenditures.122 Finally, proponents note that menu labeling laws apply to large chain
restaurants and will not impact small, locally-owned businesses.123
The restaurant industry has also argued that accurate menu labeling is not feasible because of
constantly changing specials and consumer ordering preferences.124 However, menu labeling laws apply to
standard items that appear on the menu for a certain number of days per year; specials are exempt.125 In
addition, many menu labeling laws allow restaurants to post disclaimers stating that there may be variations in
nutritional content across servings based on slight differences in portion sizes and quantities of ingredients or
customer special ordering.126
Opponents also question whether menu labeling laws meaningfully impact consumer behavior.
While research suggests that nutritional information encourages consumers to make healthier food choices,
most of the available studies were designed to gauge the impact of the “Nutrition Facts” panel on packaged
foods and may not be predictive of the effects of nutrition disclosure in restaurant settings.127 Some recent
consumer choice studies suggest that the effect of nutritional information on dietary choices in restaurant
settings may be modest.128
While it is too soon to measure whether menu labeling laws will ultimately reduce weight gain and
obesity, the controversy over menu labeling appears to have had the positive impact of raising consumer
awareness about the nutritional content of restaurant foods and influencing the practices of some large
restaurant chains.129 When chain restaurants in New York City started posting calorie counts in the summer
of 2008, the resulting “sticker shock” led to consumer demand for healthier food products and caused many
chain restaurants to reformulate their products, reducing portion sizes and changing recipes to incorporate
lighter ingredients.130 Some national chain restaurants have agreed to voluntarily provide calorie information
on menus and menu boards, even in jurisdictions where they are not required to do so by a state or local
menu labeling law. On October 1, 2008, Yum! Brands (the parent company of Kentucky Fried Chicken,
Taco Bell, Pizza Hut, Long John Silver’s and A&W) announced that it would voluntarily begin placing calorie
information on menu boards in company-owned restaurants nationwide beginning in late 2008, with
completion expected by January 1, 2011.131
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Although voluntary product reformulation and nutrition disclosures by large chain restaurants appear
to be growing and positive trends, they should be regarded with some caution. The restaurant industry
continues to lodge a number of criticisms about the costs, logistics, and unproven efficacy of menu labeling
laws. Most of the local menu labeling laws implemented thus far have faced litigation, or the threat of
preemptive statewide legislation, a fact that underscores the need for menu labeling advocates to be prepared
to respond to legal challenges.
Legal Challenges to Menu Labeling Legislation
(1) Preemption
(a) Overview of Preemption and its Impact on Public Health Laws
Preemption is one of the main legal arguments raised against state and local menu labeling legislation.
Preemption refers to the ability of a higher level of government to prevent or prohibit certain actions by a
lower level of government. The doctrine of preemption stems from the Supremacy Clause of the United
States Constitution.132 The Supremacy Clause allows for acts of Congress or federal agencies to preempt, or
invalidate, state or local laws on the same subject. Likewise, state statutes or regulations can preempt local
laws.
Preemption can significantly affect the development and enforcement of public health laws. On the
one hand, preemption can help to promote public health objectives by ensuring consistent, comprehensive
application of the law.133 Arguably, federal public health laws can be more effective than state or local laws
because they protect greater numbers of people. Some public health threats demand national attention
because they span many states or regions, as in the case of epidemic disease or environmental pollution.134
Federal law also provides a consistent regulatory scheme, which in certain specific contexts may be preferable
to a “patchwork” of varying state or local laws.135 On the other hand, however, preemption of strong state
and local laws by a weaker federal law can interfere with public health goals.136 Local interventions may be
more appropriate because public health problems are not evenly distributed across racial, socio-economic,
and geographic lines.137 Urban areas may face different public health challenges than rural areas, and more
racially or ethnically diverse jurisdictions often face different health concerns than places with more
homogeneous populations.138 Therefore, public health laws may have the greatest impact if they are locally
tailored. In addition, it can be difficult to initially pass public health laws on a state or national level, but the
enactment of local laws may serve as a catalyst for later statewide or national laws.139 In this view, local public
health initiatives serve as laboratories of invention which spur later changes in state and national public health
policy.140 Preemptive federal or state public health laws run the risk of stifling such innovation.
Proponents of preemption are often those who control the businesses that are impacted by public
health laws. Preemption is considered a top legislative priority for big business because it concentrates
authority at higher levels of government, where the industry’s influence is stronger, its lobbying efforts are
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well organized, and it can more readily protect its interests. Regulated industries have frequently been
successful in lobbying for the inclusion of preemption clauses in state or federal laws, making it difficult or
impossible to enact local laws that are more restrictive. This is especially problematic from a public health
perspective when the state or federal law in question is relatively weak.141
Menu labeling laws provide a unique context in which to analyze preemption issues for a number of
reasons. For one, the outcome of the litigation over federal preemption is unsettled. For another, there is a
debate in the obesity prevention community about whether preemption of local menu labeling ordinances is
an acceptable compromise in the effort to get state or federal menu labeling legislation passed. Additionally,
some would argue that uniform federal regulation of nutritional disclosures by chain restaurants is
appropriate, given the national scope of these corporations and existing federal regulatory expertise over
packaged food labeling.
The restaurant industry supports uniform federal regulation and argues that local menu labeling
ordinances are expressly preempted by the Nutrition Labeling and Education Act. To that end, the industry
has initiated lawsuits against local menu labeling ordinances in New York City, San Francisco, and Santa Clara
County, California on federal preemption grounds. The following discussion will provide an overview of the
NLEA’s regulatory scheme as it relates to menu labeling and a summary of the litigation over New York
City’s menu labeling regulation, which, although unresolved, has resulted in the only series of decisions
addressing whether the NLEA may preempt state or local menu labeling laws.
(b) The Nutrition Labeling and Education Act of 1990
The Nutrition Labeling and Education Act of 1990 amended the Food, Drug, and Cosmetic Act to
strengthen and clarify the FDA’s legal authority over nutritional labeling. It added, among other provisions,
two significant subsections to Section 403 of the Food, Drug, and Cosmetic Act: Section 343(q), which
requires certain factual disclosures on the nutrition labels of packaged foods; and Section 343(r), which
regulates claims characterizing a food’s nutritional content or its health benefits.142 Section 343(q) mandates
that specific, uniform nutritional information be listed on the labels of packaged food products and
establishes the standards for the ubiquitous “Nutrition Facts” panel.143 Notably, Section 343(q) expressly
exempts restaurants.144 Section 343(r), on the other hand, regulates voluntary “nutrient content claims” that
characterize the level of certain nutrients in a food item (e.g., “low fat”) or the health-related effects of
consuming a food item (e.g., “heart healthy”).145 Restaurants are not exempt from Section 343(r)’s
requirements.146
The NLEA also contains two express preemption provisions. The first of these provisions, Section
343-1(a)(4), preempts any state or local law that conflicts with the mandatory nutrition labeling scheme in
Section 343(q).147 Section 343-1(a)(4) does not preempt state or local menu labeling requirements, since
restaurants are exempt from Section 343(q).148 The second preemption provision, Section 343-1(a)(5),
prohibits states or localities from regulating Section 343(r) nutrient content claims, including those made by
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restaurants, in a manner that is not identical to the requirements set forth in the NLEA.149 Therefore, the
NLEA allows states and localities to require factual nutrition disclosures about the food served in restaurants,
but does not permit state or local regulation of voluntary claims made by restaurants that characterize the
nutritional content of their foods (except for those that simply mirror the NLEA itself).
(c) Litigation Regarding Federal Preemption of Menu Labeling Laws
In New York State Restaurant Association v. New York City Board of Health I (NYSRA I),150 a federal
district court concluded that while New York City had the power to mandate menu labeling by all restaurants
meeting a standard definition, its attempt to regulate only those restaurants that had already voluntarily
disclosed the calorie content of their food was preempted by the NLEA.151 The court concluded that the
regulation’s voluntary aspect caused it to fall into the realm of Section 343(r) claims, where local action is
preempted, rather than Section 343(q) required disclosures, where local governments are free to act.152 In
response to the court’s decision, New York City revised its menu labeling regulation to require all restaurants
with 15 or more locations nationally, and with menu items standardized for content and portion size, to
display calorie content on their menus and menu boards. The NYSRA then filed suit against the amended
regulation, challenging it on preemption and First Amendment grounds.
In New York State Restaurant Association v. New York City Board of Health II (NYSRA II),153 the
restaurant industry argued that laws that uniformly require all restaurants of a certain type to disclose
nutritional content information are subject to NLEA preemption, asserting that any disclosure that is not part
of a “Nutrition Facts” panel is a Section 343(r) nutrient content claim. The federal district court disagreed,
concluding that the revised regulation was not preempted by the NLEA because the type of mandatory
factual disclosure it compelled is not a “claim” under Section 343(r).154 The court reasoned that the NYSRA’s
argument “ignores the mandatory/voluntary architecture [of the NLEA] … as well as the obvious intent of
Congress in drafting [the NLEA], which explicitly preserves state authority to impose nutrition labeling
requirements on restaurants.”155 The restaurant association has appealed the NYSRA II decision to the U.S.
Court of Appeals for the Second Circuit and an appellate ruling is expected soon.
(2) First Amendment Protection of Commercial Speech
The second major argument that has been raised against menu labeling laws is that they violate the
First Amendment rights of affected restaurants by placing an impermissible burden on commercial speech.
The restaurant industry has argued that menu labeling laws compel speech by forcing restaurants to
disseminate particular messages about the content of their foods, and that such laws do not advance the
government’s interest in preventing obesity because there is insufficient evidence that menu labeling will
ultimately be successful in decreasing consumer caloric intake and leading to population-level reductions in
rates of overweight and obesity.
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(a) Overview of the Commercial Speech Doctrine
The First Amendment protects commercial speech, but speech regulating commercial transactions is
accorded less protection than other forms of constitutionally guaranteed expression.156 The rationale for
extending First Amendment protection to commercial speech is the strong public interest in consumers
making informed economic decisions and the “free flow of commercial information.”157 Commercial speech
is subject to less stringent constitutional protection, however, because there is a strong government interest in
certain forms of economic regulation, even though such regulation may have an incidental effect on free
speech.158 The government constitutionally regulates advertising and product labels in a wide variety of
industries in the interest of providing consumers with accurate information about products that affect their
health.
Depending on how they operate, laws affecting commercial speech are analyzed according to three
different levels of scrutiny. Laws compelling commercial speech – those that require an entity to voice or
subsidize a message with which it disagrees – are subject to strict scrutiny, under which a law must be
narrowly tailored to achieve a compelling government interest.159 Laws restricting commercial speech are
subject to a form of intermediate scrutiny under the four-part test of Central Hudson Gas & Electric Corp. v.
Public Service Commission of New York, under which a law regulating advertising of a lawful product must directly
advance a substantial government interest and be no more restrictive than necessary to advance that
interest.160 Lastly, laws requiring the disclosure of purely factual commercial information are subject to a
reasonable relationship test, similar to rational basis review, under which the law’s disclosure requirements
must be reasonably related to a legitimate government interest.161
(b) Litigation Involving First Amendment Challenges to Menu Labeling Laws
In the menu labeling litigation to date, the main point of contention is which standard of review
should be applied in evaluating the impact of menu labeling laws on commercial speech. The restaurant
industry argues that strict scrutiny should apply, asserting that the government is impermissibly compelling
restaurants to voice a point of view that they disagree with about the importance of calories.162 Local
governments argue that the reasonable relationship test should apply, because menu labeling laws compel the
disclosure of purely factual information (i.e., the number of calories in a menu item), and not a subjective
viewpoint (e.g., “fast food is bad”). Proponents of menu labeling laws point out that the government already
requires numerous industries to disclose factual information about the products they sell, and the restaurant
industry’s argument in favor of strict scrutiny would disrupt the regulatory scheme currently in place for
packaged foods, tobacco, prescription drugs, and other products.163 Further, local governments have a
legitimate interest in providing consumers with nutritional information so they can make informed decisions
about the foods they eat, and providing such information promotes public health by decreasing caloric
consumption and reducing obesity rates.
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To date, the only case that has ruled on a First Amendment challenge to a menu labeling law is New
York State Restaurant Association v. New York City Board of Health II.164 In NYSRA II, the restaurant association
argued that New York City’s menu labeling regulation should be evaluated under strict scrutiny165 on the
grounds that it compelled affected restaurants to promote a governmental message they disagreed with
(namely, the idea that consumers must consider caloric content when ordering restaurant food and that
calories are the only criterion that consumers should consider).166 The court rejected this argument, stating
that the regulation did not compel the endorsement of a viewpoint167 but rather simply required restaurants to
report “’factual and uncontroversial’ information,” that is, the number of calories in their products.168 The
court concluded that the reasonable relationship test was the proper standard to apply169 and the law would
be upheld as long as there was a reasonable connection between the calorie disclosure requirement and the
City’s purpose in enacting it. The City provided numerous declarations supporting the proposition that
providing calorie information at the point of sale would reduce restaurant patrons’ caloric intake and lead to
decreased rates of weight gain and obesity.170 The NYSRA argued that there was not a reasonable connection
between the regulation and its public health objectives because, at present, there is insufficient evidence that
menu labeling will ultimately be successful in preventing weight gain and reducing obesity.171 In upholding
the regulation, the court stated that “conclusive proof is not required to establish a reasonable relationship”172
and concluded that “it seems reasonable to expect that some consumers will use the information … to select
lower calorie meals when eating at covered restaurants and that these choices will lead to a lower incidence of
obesity.”173
(3) Equal Protection
An argument which has not been raised in prior litigation, but can be anticipated, is that menu
labeling laws violate the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution, and
similar provisions found in most state constitutions. The restaurant industry may argue that because menu
labeling laws target certain food service establishments for regulation (i.e., national chain restaurants) and not
others (i.e., local, independent restaurants), they treat similar kinds of businesses differently and thereby
violate affected restaurants’ rights to equal protection.174
The Equal Protection Clause provides that “no state shall … deny to any person within its
jurisdiction the equal protection of the laws.”175 It has been interpreted to embody the general rule that
similarly situated persons and entities ought to be given similar treatment under the law. Laws evaluated
under the Equal Protection Clause are subject to different levels of scrutiny depending on whether they
burden certain rights or operate to the advantage, or disadvantage, of a particular class. Laws, like menu
labeling legislation, that do not burden “fundamental” rights or target “suspect” classes are subject to rational
basis review and will survive an equal protection challenge if they are rationally related to a legitimate
government interest.176
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Menu labeling laws are likely to be upheld under the rational basis test because studies have
demonstrated a connection between the provision of nutritional information in restaurants and reduced
consumer caloric intake.177 Local governments have a legitimate interest in reducing obesity rates and
preventing obesity-related chronic diseases in furtherance of their mission to protect public health.
Moreover, states and localities are accorded wide latitude in regulating local economic concerns and public
health matters under their police powers.178
Menu labeling laws are likely to be upheld against an equal protection challenge even though they
selectively target chain restaurants for regulation. The restaurant industry may argue that menu labeling
unfairly burdens large chain restaurants over independent restaurants. But the Supreme Court has said that
“a law will be sustained if it … advance[s] a legitimate government interest, even if the law … works to the
disadvantage of a particular group.”179 Moreover, it could be argued that the prevalence and unhealthy nature
of chain restaurants’ products warrants differential treatment.180 Given the link between fast food
consumption and obesity, state and local governments are arguably justified in treating chain restaurants
differently from independent restaurants, based on their relative impact on public health.181

Policy Considerations for Menu Labeling Legislation
States and localities have a range of policy options to consider when designing a state law or local
ordinance requiring menu labeling at chain restaurants. Some of these policy choices may be influenced by
jurisdiction-specific legal requirements and political considerations. Therefore, this policy brief does not
attempt to recommend one definitive approach. The following list of policy elements are recommended as a
starting point for advocates and policymakers who are considering menu labeling legislation in their
communities. While different approaches may be followed in each of the following categories, it is strongly
recommended that any proposed menu labeling law takes these policy options into account.

Which Restaurants Will be Required to Post Nutritional Information
Most of the menu labeling laws that have been enacted affect chain food service establishments with
15 to 20 national outlets, operating under the same trade name, regardless of ownership.182 This threshold
number can be increased or decreased, but it is recommended that a menu labeling law apply, at a minimum,
to chain restaurants with 15 or more restaurants nationwide.183 This limitation will ensure that small,
independently owned businesses will not be adversely affected by the legislation.

What Type of Nutritional Information Must be Posted, and Where Will Nutritional Information be
Required to be Posted
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Nutritional information should be posted so that it is clearly visible at the point of sale. The law
should require nutritional information to be posted on traditional menus (including take out menus), menu
boards (including drive-through menu boards),184 and on food tags (e.g., labels placed next to items in a selfservice bakery case or next to pre-prepared salads on a salad bar).
At a minimum, the total calories in standard menu items should be posted on traditional menus.
Policymakers may opt to require restaurants to disclose other nutritional information on menus, such as total
grams of saturated fat, trans fat, and carbohydrates, and total milligrams of sodium. At a minimum, total
calories should be posted on menu boards and food tags, with other nutritional information available in print
form at the point of sale.
If a menu item may be customized based on consumer selection of several options (e.g., a
combination meal that allows the consumer to choose from different side items or beverages), a menu
labeling law may provide for the posting of caloric ranges on menus and menu boards. In the alternative, a
menu labeling law could require the posting of the average caloric value of a combination meal if the highest
and lowest caloric combinations of the various items are within a certain percentage (e.g., twenty percent) of
the median value.

Which Food Items Should be Excluded from Menu Labeling Requirements
Only standard menu items should be subject to menu labeling requirements. Menu labeling laws
typically do not apply to customized orders or specials that are available only for a limited time. A menu
labeling law should contain language providing that items that are offered for sale for less than a certain
number of days (e.g., thirty days) are exempt. Condiments should also be excluded. In addition,
policymakers might consider allowing restaurants to post disclaimers indicating that there may be variations in
nutritional content values across servings based on special ordering or slight differences in ingredients or
serving size.

H ow the Law Will be Enforced
Providing for effective enforcement is an essential component of any menu labeling law. A wide variety
of enforcement mechanisms are available, and each state or locality must consider its own unique resources
and practices when choosing which enforcement options to include in a menu labeling law. Policymakers
might consider the following non-exhaustive list of enforcement considerations when drafting a menu
labeling law.
•

The law or ordinance will be enforced by the state/county/city Department of Health, but violations
may be cited by other licensed law enforcement officials;

•

Compliance will be monitored at the same time that public health inspectors conduct other regularly
scheduled food safety and licensing inspections;
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•

Meaningful fines will be imposed for failing to comply with the law, with repeat violators being
sanctioned more heavily than initial violators; and

•

Violators of the law will be subject to civil penalties, and an administrative procedure will be
provided for adjudicating civil penalties.

Conclusion
Because consumption of foods prepared outside the home has increased dramatically, the legal
distinction between requiring nutritional information for packaged but not restaurant foods is no longer
reasonable.185 Nutritional information should be provided on restaurant menus as a strategy to educate
consumers about the foods they eat and to address the rapidly rising rates of obesity and weight gain in this
country. Recent research has demonstrated that menu labeling holds promise in reducing Americans’ caloric
intake and decreasing individual and population levels of weight gain.186 Therefore, menu labeling legislation
is a legitimate policy option for state and local governments to pursue in their efforts to combat obesity,
prevent obesity-related diseases, promote healthy eating, and protect general public health.
Although menu labeling is quickly gaining momentum as a promising strategy to address the obesity
epidemic, the future of state and local menu labeling laws remains uncertain. The NYSRA II decision could
be reversed by the Second Circuit Court of Appeals, which would cast doubt on a number of local menu
labeling laws modeled after New York City’s regulation. Congress may pass a law establishing uniform
federal regulation of nutrition disclosures on menus, or other states may follow California’s lead and enact
statewide legislation that preempts local menu labeling laws. It appears that menu labeling will continue to
inspire heated debate for the foreseeable future, both in the legislature and in the court system. Therefore,
advocates of menu labeling should be prepared to respond to strong political opposition and state and local
menu labeling laws should be carefully drafted to avoid potential legal challenges.
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Appendix of Relevant Resources
Select Publications:
The Rudd Center for Food Policy and Obesity at Yale University, Menu Labeling in Chain Restaurants,
Opportunities for Public Policy (2008).
The Center for Science in the Public Interest, Anyone’s Guess: The Need for Nutrition Labeling at Fast-Food and
Other Chain Restaurants (2003).
County of Los Angeles Public Health, Menu Labeling as a Potential Strategy for Combating the Obesity Epidemic: A
Health Impact Assessment (2008).
Mary Bassett et al., Purchasing Behavior and Calorie Information at Fast-Food Chains in New York City, 2007, 98 AM.
J. OF PUBLIC HEALTH 1457 (2008).
Scott Burton et al., Attacking the Obesity Epidemic, The Potential Health Benefits of Providing Nutrition Information in
Restaurants, 96 AM. J. OF PUBLIC HEALTH 1669 (2006).
Jennifer Pomeranz & Kelly Brownell, Legal and Public Health Considerations Affecting the Success, Reach, and Impact
of Menu-Labeling Laws, 98 AM. J. OF PUBLIC HEALTH 1578 (2008).
Select Legislation:
New York City Health Code § 81.50 (New York City’s menu labeling regulation).
California Senate Bill 1420 (California’s menu labeling legislation).
U.S. Senate Bill 2784 (The Menu Education and Labeling Act (MEAL Act)).
U.S. Senate Bill 3575 (The Labeling Education and Nutrition Act (LEAN Act)).
Select Model Policies:
National Policy & Legal Analysis Network to Prevent Childhood Obesity (NPLAN), Model Ordinance
Requiring Menu Labeling at Certain Restaurants.
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