
26/17/2022

EXPLORING THE LEGAL 
LANDSCAPE OF DELTA-8 THC 
AND SIMILAR CANNABIS 
PRODUCTS



PRESENTERS

6/17/2022 3

Dr. Gillian Schauer, PhD, MPH 
Executive Director
Cannabis Regulators Association 
(CANNRA)

Rachel Callanan, JD, MNM
Lead Senior Staff Attorney
Public Health Law Center

Manire Vaughn, JD, MJ
Staff Attorney
Public Health Law Center



6/17/2022 4

PUBLIC HEALTH LAW CENTER
COMMERCIAL TOBACCO CONTROL TEAM



LEGAL TECHNICAL ASSISTANCE

5

Legal Research

Policy Development, Implementation, Defense

Publications

Trainings

Direct Representation

Lobby

6/17/2022

PHLC’s cannabis-related work is funded through the Robert Wood Johnson Foundation. 



6/17/2022 6



7

Image credit: Sam Bradd https://drawingchange.com/gathering-wisdom-visuals-for-a-healthy-future/ 

6/17/2022



OVERVIEW
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• What is Delta-8 THC and how is it regulated (or not)?

• What are the lessons to be learned about regulation of new(-ish) products, 
such as Delta-8 THC and similar cannabis-derived products?

• What do public health advocates need to understand about Delta-8 THC and 
how does it apply to commercial tobacco work?

• Practical steps to take in your state or community to protect public health



Delta-8 THC and other 
Hemp-Derived Cannabinoids: 

Health and Consumer Safety Considerations

Gillian Schauer, PhD, MPH
Executive Director

Cannabis Regulators Association (CANNRA)

Presentation for the Public Health Law Center, June 16, 2022



Brief Overview of CANNRA
• A national nonpartisan nonprofit organization of government 

officials involved in cannabis regulation in more than 40 states 
and territories.

• Not an advocacy group; takes no formal position for or                                                                                        
against cannabis legalization. 

• Mission and goals are to: 
• Equip policymakers with unbiased information                                                                                 

from the front lines of cannabis legalization. 

• To identify and share best practices that safeguard public health                                                            
and safety, promote equity, and promote regulatory certainty for                                                             
industry participants.

• To harmonize policy across jurisdictions where possible. 

• More than a dozen committees spanning the breadth of cannabis 
policy topics.

• Funded primarily by member agencies; no non-governmental  
membership.

• An affiliate of the Council of State Governments (CSG). www.cann-ra.org

http://www.cann-ra.org/


Disclosures and Disclaimers

I do not have anything to disclose. 

This presentation is my own and does not necessarily represent an 
official position of CANNRA or of any of the state agencies                  

with whom I work.
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What are Delta-8, 9, and 10 THC?
• THC has several isomers 

(delta-8, delta-9, delta-10)

• Delta-8 and Delta-10 are 
chemically different from 
Delta-9 THC by the location of 
one double bond

• Also psychotropic
• The World Health Organization 

estimates D8 is 50-75% as 
potent as D9)



Why hasn’t delta-8 been a focus of the market 
until recently? 
• Most states regulating cannabis have defined THC as Delta-9 THC
• Other isomers only naturally present in the plant in small quantities
• 2018 farm bill --> hemp/CBD
• CBD can be synthetically converted into delta-8, delta-9, or delta-10 THC using 

solvents  (e.g., benzene, ethanol) and acids (e.g, sulfuric acid, nitric acid, etc.). 

• Farm bill leaves Delta-8 (and other THC isomers) in a gray area of 
legality (largely outside of regulatory control at present)



Federal laws and guidance on the topic
• 2018 Farm Bill: 
“The plant species Cannabis Sativa L. and any part of that plant, including the seeds thereof and all derivatives, 
extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether growing or not, with a delta-9 THC 
concentration of not more than 0.3% on a dry weight basis.” 

• DEA Clarification in Federal Register Vol. 85 No. 163, Aug. 21, 2020:
“All synthetically derived tetrahydrocannabinols remain schedule I controlled substances.”

• Ninth Circuit Appellate Court decision, May 2022: 
Trademark copyright case over Delta-8 vape products – defendant appealed initial ruling on the grounds that Delta-8 
hemp was not legal under the farm bill. The Ninth Circuit Court held that the “Plain and unambiguous” text of the 
Farm Bill indicated that delta-8 THC products were lawful. But also added that “Regardless of the wisdom of legalizing 
delta-8 products, this Court will not substitute its own policy judgement for that of Congress.”



What are we seeing on the market?
• Delta-8 products being             

advertised in mainstream                 
outlets nationwide
• Increasingly, Delta-10 products, 

HHC, THC-O-Acetate, and others
• Largely vapes/oils, edibles
• Marketed as a “high without the 

mental side effects” (e.g., paranoia) 
• Marketed with medicinal claims
• Available online, in hemp markets, in 

state-regulated marijuana markets



What are the potential health and safety risks?
Areas of public health concern: 
• THC isomers and other hemp-derived 

cannabinoids like HHC and THCO are 
psychotropic and impairing

• Consumer awareness:                                     
Issues with packaging, labeling, warnings

• Youth access issues:                                       
Widely available online and in hemp markets

• Processing and testing:                                      
Contaminants and byproducts, total            
THC testing, testing records for recalls

• Undermines the regulated market



Poison Center Reports on Delta-8 Products
 

 

550 E. Canfield, Suite # 354 
Detroit, Michigan 48201 

 
www.mipoisonhelp.org 

FACT SHEET 
Emerging Public Health Concern: Delta-8 THC 

 
¾ Delta-8 tetrahydrocannabinol (THC) is a cannabinoid component of Cannabis sativa. This chemical is distinct from delta-9 THC, the 

main psychoactive compound found in marijuana.  
 

¾ Delta-8 THC can be extracted and made from cannabidiol (CBD) in the hemp plant. However, its effects on the body are different 
from CBD.  
 

¾ Although less psychoactive than delta-9 THC, delta-8 THC has psychoactive properties that can cause clinically significant toxicity. 
 

¾ Federally, delta-8 THC is unregulated since it is different from delta-9 THC.  
 

¾ Delta-8 THC appeals to youth seeking a ‘legal high’. It is available as fruit-flavored gummies and in vape solution. The colorful fruit-
flavored gummies can be attractive to young children.  

 
¾ Recently in a nearby state, two cases of severe adverse reactions to delta-8 THC have been reported in children.  

¾ The children ingested their father’s gummies, purchased at a vape shop.  
¾ They became symptomatic with deep sedation and slowed breathing with initial increased heart rate progressing to 

slowed heart rate and blood pressure.  
¾ Both children were admitted to the intensive care unit for further monitoring and oxygen supplementation. 

 
¾ Exposures to delta-8 THC have also been reported in adults with products that were mistaken for CBD-like products. These 

exposures led to symptoms consistent with cannabinoid intoxication.  
 
¾ Delta-8 THC can cause symptoms similarly observed during cannabinoid intoxication, including: 

o Lethargy 
o Uncoordinated movements, decreased psychomotor activity 
o Slurred speech 
o Increased heart rate progressing to slowed heart rate 
o Low blood pressure 
o Difficulty breathing 
o Sedation 
o Coma 

 
¾ Long-term effects of using delta-8 THC are unknown. 

 
¾ There is no specific antidote. Treatment is largely symptomatic and supportive care.   

¾ Clinicians should be vigilant in observing patients presenting with marijuana-like symptoms who do not report a marijuana 
exposure or history of use.  

¾ Symptomatic patients should be questioned about their use of CBD or delta-8-THC products.  
¾ It is unclear whether delta-8-THC can be detectable or cross-reacts during routine testing for delta-9-THC.  

 
 
Seek help for Substance Use Disorder as soon as possible. Call the Substance Abuse and Mental Health Services Administration 
(SAMHSA) at 800-662-HELP (4357), or visit www.FindTreatment.gov to locate support and assistance for Substance Use Disorder 
in your community. 

For those who have questions about drug safety or any substance call your Michigan Poison Center at 

1-800-222-1222 
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FDA Actions to Date



U.S. Cannabis Council report on Delta-8

• Tested 16 Delta-8 products obtained legally from the market
• Testing conducted by ProVerde labs
• Findings:

• All contained Delta-8 THC
• Some contained Delta-9 THC (with a mean concentration of more 

than 10 times the USDA hemp limit of 0.3%)
• Lead was detected in 4/16 samples
• Other metals (e.g., copper, chromimum, nickel) detected in 7/16 

samples
• Residual solvents detected in a majority of samples
• 7-10 compounds in each sample were of unknown identification



A cautionary tale: 
E-Cigarette and Vaping Lung Injury 
(EVALI)

• Peaked in 2019

• 68 confirmed deaths across 29 states and DC; 
2,807 hospitalizations across 50 states and DC

• Largely unregulated products from illicit or 
informal sources

• Unsafe byproducts and diluents                        
(Vitamin E Acetate was named as one cause)

• Labeling and recall issues in a number of states



Delta-8 
yesterday and 

today….

??? 
tomorrow….



THC-O Acetate
Hexahydrocannabinol

THC-P
THC-V



Quantity of Legal Delta-9 THC in hemp products
• 0.3% Delta-9 THC in dry weight can result in a much higher proportion 

of THC in concentrated form. 



Delta-9 THC in legal hemp products
• Excerpt from testimony by OLCC on HB 3000 in 2021 session



Policy approaches other states have pursued

• Allow these products on both markets. 

• Outlaw these products on both markets. 

• Regulate these products within the context of the hemp regulatory 
framework.

• Outlaw these products in the hemp market but allow on the regulated 
cannabis/marijuana market.



Challenges in regulation of hemp

• Highly technical subject that legislatures often don’t fully understand
• Disagreement on how to define “impairing” and where to draw the line 
• What to do about non-natural synthetics (like THCO, HHC)?
• What to do about biosynthetically derived cannabis? 

• Different agencies regulating hemp and cannabis
• Public health testimony often missing from legislative discussions



Conclusions

• CBD is being chemically converted into a number of impairing 
cannabinoids – some that exist in nature and some that do not. 
• Hemp-derived products have a range of public health and consumer 

safety concerns, including availability to youth
• Safety profiles are unavailable/do not exist for a number of the new 

hemp-derived cannabinoids that are entering the market
• Federal regulatory inaction has pushed this issue to the states
• State regulation of hemp looks different from state to state
• Public health has a role to play in education and policy



Questions?

Gillian.Schauer@cann-ra.org



WHAT DO PUBLIC HEALTH ADVOCATES NEED TO UNDERSTAND ABOUT 
DELTA-8 THC AND HOW IS IT RELEVANT TO COMMERCIAL TOBACCO 
PREVENTION?
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WHAT DO DELTA-8 AND SIMILAR PRODUCTS LOOK LIKE? 
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Delta-8 THC and similar 
products are sold as:
• food/beverages, 

• e-cigarettes, & 

• combustibles



DELTA-8 THC AND SIMILAR INTOXICATING SUBSTANCES 
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FDA warning: https://www.fda.gov/consumers/consumer-updates/5-things-
know-about-delta-8-tetrahydrocannabinol-delta-8-thc

https://www.fda.gov/consumers/consumer-updates/5-things-know-about-delta-8-tetrahydrocannabinol-delta-8-thc


WHERE ARE DELTA-8 THC & SIMILAR PRODUCTS SOLD?
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Mall of America, Bloomington, MN
(Photo: PHLC)

St. Paul, MN
(Photo: PHLC)



WHAT CAN PUBLIC HEALTH ADVOCATES AND 
COMMUNITIES DO?
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• Determine if these products are regulated at the state level and which state agencies 
are/should be charged with regulating these products
– Identify the reporting or complaint process

• Public Awareness
– Inform communities about possible dangers of Delta-8 products, and issue policy briefs and 

guidance 



WHAT CAN PUBLIC HEALTH ADVOCATES AND 
COMMUNITIES DO?
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• Work with state cannabis regulators:
– Share information with regulators about what is on the market and any concerns or 

challenges faced
– Report manufacture and sales violations to appropriate regulators

• State Board of Pharmacy
• State Dept. of Agriculture 
• State Attorney General and Law enforcement

• Urge greater federal regulation for health and safety
– Food, Drug, and Cosmetic Act enforcement--health claims, food additives, drugs



WHAT CAN PUBLIC HEALTH ADVOCATES AND 
COMMUNITIES DO?
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• Identify the intersections with other state or local laws: 
– Drug regulations
– Food regulations
– Clean indoor air/smoke-free policies—state/local depends on definitions of smoking. 

May cover bud version and/or e-cig versions. 
• Similarly, individual policies for smoke-free parks, workplaces, housing, schools and other 

locations should revisit their definitions to ensure that smoking any of these products is covered. 

– Point of Sale commercial tobacco regulations—state or local restrictions or regulations 
on sale may fall under the definitions of electronic smoking device—but may not cover 
edibles and other forms of products.



MINNESOTA EXAMPLE
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• The Minnesota Department of Agriculture has indicated 
that food products containing delta-8 are not legal for 
sale in Minnesota. (Gummies, candy, chips, etc.)

• The Minnesota Board of Pharmacy has indicated that non-
food delta-8 products are also not legal for sale 
because they are intoxicating. 

• The Minnesota Clean Indoor Air Act prohibits smoking 
and vaping Delta-8 products anywhere smoking is 
prohibited under the Act. 

Mall of America, Bloomington MN
(Photo: PHLC)



MINNESOTA’S CLEAN INDOOR AIR ACT
COVERS “SMOKING” ANY DELTA-8 PRODUCT

6/17/2022 17

• The Minnesota Clean Indoor Air Act:
• "Smoking" means inhaling, exhaling, burning, or carrying any lighted or heated cigar, cigarette, 

pipe, or any other lighted or heated product containing, made, or derived from nicotine, tobacco, 
marijuana, or other plant, whether natural or synthetic, that is intended for inhalation. Smoking 
includes carrying or using an activated electronic delivery device, as defined in section 609.685. 
(emphasis added) Minn. Stat. Sec. 144.413 Subd. 4 (2020)

• Under the MCIAA, smoking is prohibited in virtually all indoor public places and 
places of work. 

https://www.revisor.mn.gov/statutes/cite/609.685
https://www.revisor.mn.gov/statutes/cite/144.413#stat.144.413.4


LOCAL SMOKE-FREE LAWS AND INDIVIDUAL 
SMOKE-FREE POLICIES MAY ALSO 
COVER “SMOKING” DELTA-8 PRODUCTS
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• Local smoke-free laws: 
– Minnesota Clean Indoor Air Act allows local jurisdictions to enact laws and regulations that are 

stronger and more protective than the state law.

– Many Minnesota local jurisdictions have enacted stronger smoke-free laws covering outdoor areas, 
including parks and recreation areas, and prohibiting smoking in tobacco and vape shops.



INDIVIDUAL SMOKE-FREE POLICIES MAY ALSO 
COVER “SMOKING” DELTA-8 PRODUCTS
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• Individual smoke-free policies
– Workplaces 

– Smoke-free housing 

– Smoke-free schools 



COMMERCIAL TOBACCO POINT OF SALE REGULATIONS 
MAY APPLY TO SOME PRODUCTS
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• "Electronic delivery device" means any product containing or delivering nicotine, lobelia, or any other 
substance, whether natural or synthetic, intended for human consumption through inhalation of aerosol or 
vapor from the product. Electronic delivery device includes but is not limited to devices manufactured, 
marketed, or sold as electronic cigarettes, electronic cigars, electronic pipe, vape pens, modes, tank 
systems, or under any other product name or descriptor. Electronic delivery device includes any component 
part of a product, whether or not marketed or sold separately. Electronic delivery device excludes drugs, 
devices, or combination products, as those terms are defined in the Federal Food, Drug, and Cosmetic Act, 
that are authorized for sale by the United States Food and Drug Administration. (Minn. Stat. § 609.685,
subd. 2 (c)

• "Tobacco-related devices" means cigarette papers or pipes for smoking or other devices intentionally 
designed or intended to be used in a manner which enables the chewing, sniffing, smoking, or inhalation of 
aerosol or vapor of tobacco or tobacco products. Tobacco-related devices include components of tobacco-
related devices which may be marketed or sold separately. (Minn. Stat. § 609.685, subd. 2 (b))



TOBACCO SALES REGULATIONS MAY APPLY TO SOME 
PRODUCTS (ELECTRONIC SMOKING DEVICES)
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• No sales under age 21 (Minn. Stat. § 461.12, subd. 2)

• No self-service sales, unless a retail store has an entrance that opens directly to the outside, derives at least 90 
percent of gross revenue from the sale of licensed products, and no person under age 21 is present or permitted to 
enter at any time (Minn. Stat. § 461.18, subd. 1)

• No vending machine sales, unless the vending machine is located in a facility that cannot be entered at any time 
by persons under age 21 (Minn. Stat. § 461.18, subd. 2)

• Require child-resistant packaging for sale of a liquid intended to be used with electronic delivery devices, 
whether or not it contains nicotine (Minn. Stat. § 461.20)

• No sales from a moveable place of business or kiosk (Minn. Stat. § 461.21)

• Required signage to communicate that any sales to persons under age 21 are illegal and subject to penalties 
(Minn. Stat. § 461.22, subd. 1)

• Require age verification for sales to persons under age 30 (Minn. Stat. § 461.22, subd. 2)

https://www.revisor.mn.gov/statutes/cite/461.12
https://www.revisor.mn.gov/statutes/cite/461.18
https://www.revisor.mn.gov/statutes/cite/461.18
https://www.revisor.mn.gov/statutes/cite/461.20
https://www.revisor.mn.gov/statutes/cite/461.21
https://www.revisor.mn.gov/statutes/cite/461.22
https://www.revisor.mn.gov/statutes/cite/461.22


PUBLIC HEALTH LAW CENTER RESOURCES

6/17/2022 22https://www.publichealthlawcenter.org/topics/commercial-
tobacco-control/commercial-tobacco-and-marijuana

https://www.publichealthlawcenter.org/topics/commercial-tobacco-control/commercial-tobacco-and-marijuana


CONTACT US
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651.290.7506

publichealthlawcenter@mitchellhamline.edu

www.publichealthlawcenter.org

@phealthlawctr

facebook.com/publichealthlawcenter
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http://www.publichealthlawcenter.org/
http://www.twitter.com/phealthlawctr
http://www.facebook.com/publichealthlawcenter

