
UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CA SMOKE & VAPE 
ASSOCIATION, INC., D/B/A 
CARR, and ACE SMOKE SHOP, 

Plaintiffs, 

v. 

COUNTY OF LOS ANGELES, et 
al., 

Defendants. 

CV 20-4065 DSF (KSx) 

Order DENYING Plaintiffs’ 
Motion for Preliminary Injunction 
(Dkt. 3, 25)  

Plaintiffs CA Smoke & Vape Association, Inc., d/b/a CARR 
(CARR) and Ace Smoke Shop (Ace) move for an order enjoining 
Defendant County of Los Angeles from enforcing a County ordinance 
that prohibits the sale of flavored tobacco products and requires 
retailers to obtain two tobacco business licenses.  Dkt. 25 (Mot.).1  The 
County opposes.  Dkt. 27 (Opp’n).  The Court deems this matter 
appropriate for decision without oral argument.  See Fed. R. Civ. P. 78; 
Local Rule 7-15.  For the reasons stated below, the motion is DENIED.  

1 In addition to the footnote numbers being extraordinarily tiny and hard to 
read, Plaintiffs failed to comply with the Court’s Standing Order requiring 
“[c]itations that support a statement in the main text [to] be included in the 
main text, not in footnotes.”  Dkt. 17 (Standing Order) at 4.d.  Failure to 
comply with the Court’s Standing Order in the future may result in 
sanctions.  

Case 2:20-cv-04065-DSF-KS   Document 38   Filed 06/09/20   Page 1 of 16   Page ID #:1179



2 
 

I. BACKGROUND 

Los Angeles County Code Section 11.35 (the Ordinance) regulates 
the sale of tobacco.  Amendments to the Ordinance were passed at the 
September 24, 2019 County Board of Supervisors meeting, enacted on 
November 1, 2019, and became effective on May 1, 2020.  As relevant 
here, the Ordinance requires “[a]ny person intending to act as a tobacco 
retailer, who does not currently hold a Tobacco Retail License [to] . . . 
obtain a Tobacco Retail License for each location at which tobacco 
retailing is to occur,” L.A. Cty. Code § 11.35.030(A), and requires “any 
Tobacco Shop in an unincorporated area of the County, devoted 
exclusively or predominantly to the sale of tobacco, tobacco products, 
and tobacco paraphernalia [to] have a valid business license,” id. 
§ 11.35.055(A).  Additionally, the Ordinance prohibits tobacco retailers 
from “sell[ing] or offer[ing] for sale, or . . . possess[ing] with the intent 
to sell or offer for sale, any flavored tobacco product or any component, 
part, or accessory intended to impart, or imparting a characterizing 
flavor in any form, to any tobacco product or nicotine delivery device, 
including electronic smoking devices.”  Id. § 11.35.070(E).  A “Flavored 
Tobacco Product” is defined as “any tobacco product . . . which imparts 
a characterizing flavor.”  Id. § 11.35.020(J).  A “tobacco product” is 
“[a]ny product containing, made, or derived from tobacco or nicotine,” 
including cigarettes, and “[a]ny electronic smoking device that delivers 
nicotine or other substances,” including e-cigarettes and vaping devices.  
Id. § 11.35.020(U)(1)-(2).  A “characterizing flavor” is defined as: 

a taste or aroma, other than the taste or aroma of tobacco, 
imparted either prior to or during consumption of a tobacco 
product or any byproduct produced by the tobacco product, 
including, but not limited to, tastes or aromas relating to 
menthol, mint, wintergreen, fruit, chocolate, vanilla, honey, 
candy, cocoa, dessert, alcoholic beverage, herb, or spice.  
Characterizing flavor includes flavor in any form, mixed 
with or otherwise added to any tobacco product or nicotine 
delivery device, including electronic smoking devices. 

Id. § 11.35.020(C).  
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II. LEGAL STANDARD 

“A preliminary injunction is an extraordinary remedy never 
awarded as a matter of right.”  Winter v. Natural Res. Def. Council, 555 
U.S. 7, 24 (2008).  “A plaintiff seeking a preliminary injunction must 
establish that he is likely to succeed on the merits, that he is likely to 
suffer irreparable harm in the absence of preliminary relief, that the 
balance of equities tips in his favor, and that an injunction is in the 
public interest.”  Id. at 20.  Although a plaintiff seeking a preliminary 
injunction must make a showing on each factor, the Ninth Circuit 
employs a “version of the sliding scale” approach where “a stronger 
showing of one element may offset a weaker showing of another.” 
Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131-35 (9th 
Cir. 2011).  Under this approach, a court may issue a preliminary 
injunction where there are “serious questions going to the merits and a 
balance of hardships that tips sharply towards the plaintiff . . . , so long 
as the plaintiff also shows that there is a likelihood of irreparable 
injury and that the injunction is in the public interest.”  Id. at 1135 
(internal quotation marks omitted).  “When the government is a party, 
the last two factors (equities and public interest) merge.”  E. Bay 
Sanctuary Covenant v. Trump, 950 F.3d 1242, 1271 (9th Cir. 2020). 

III. DISCUSSION 

Plaintiffs contend that they are likely to succeed on the merits on 
their claims that the Ordinance is unconstitutional under the 
Supremacy Clause and the Due Process Clause.  The Court disagrees. 
Because Plaintiffs have not established that they are likely to succeed 
on the merits or even that there are serious questions going to the 
merits, the Court need not consider the other Winter factors.  See 
Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (en banc) 
(“[W]hen a plaintiff has failed to show the likelihood of success on the 
merits, we need not consider the remaining three [Winter elements]” 
(alteration in original) (internal quotation marks omitted) (quoting 
Ass’n des Eleveurs de Canards et d’Oies du Quebec v. Harris, 729 F.3d 
937, 944 (9th Cir. 2013))). 
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A. Preemption 

Plaintiffs contend that the Family Smoking Prevention and 
Tobacco Control Act (the FSPTCA), 21 U.S.C. §§ 387-387u, expressly 
preempts “the Ordinance’s blanket prohibition of menthol cigarettes.”  
Mot. at 8.  “[W]hen Congress has made its intent known through 
explicit statutory language, the courts’ task is an easy one.”  Lusnak v. 
Bank of Am., N.A., 883 F.3d 1185, 1191 (9th Cir.) (alteration in 
original) (quoting English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990)), 
cert. denied, 139 S. Ct. 567 (2018).  Preemption under the FSPTCA is 
governed by a Preemption Clause, a Preservation Clause, and a 
Savings Clause:   

• Preemption Clause.  “[W]ith respect to a tobacco product,” the 
FSPTCA preempts, “any requirement which is different from, or 
in addition to, any requirement under the provisions of this 
subchapter relating to tobacco product standards, premarket 
review, adulteration, misbranding, labeling, registration, good 
manufacturing standards, or modified risk tobacco products.”  21 
U.S.C. § 387p(a)(2)(A). 

• Preservation Clause.  “Except as provided in [the Preemption 
Clause],” the FSPTCA does not limit the County’s authority to 
enact requirements “relating to or prohibiting the sale, 
distribution, possession, exposure to, access to, advertising and 
promotion of, or use of tobacco products by individuals of any age, 
information reporting to the State, or measures relating to fire 
safety standards for tobacco products.”  21 U.S.C. § 387p(a)(1). 

• Savings Clause.  The Preemption Clause “does not apply to 
requirements relating to the sale, distribution, possession, 
information reporting to the State, exposure to, access to, the 
advertising and promotion of, or use of, tobacco products by 
individuals of any age, or relating to fire safety standards for 
tobacco products.”  21 U.S.C. § 387p(a)(2)(B). 

In attempting to navigate this thicket of conditions, the courts to 
have addressed the preemption of local flavored tobacco bans have held 
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that the local ordinances were not preempted.  Nat’l Ass’n of Tobacco 
Outlets, Inc. v. City of Providence, R.I., 731 F.3d 71, 85 (1st Cir. 2013); 
U.S. Smokeless Tobacco Mfg. Co. LLC v. City of New York, 708 F.3d 
428, 436 (2d Cir. 2013); Indeps. Gas & Serv. Stations Associations, Inc. 
v. City of Chicago, 112 F. Supp. 3d 749, 754 (N.D. Ill. 2015).2  However, 
the Ordinance at issue here is more restrictive than the ordinances 
previously held not to be preempted.  Plaintiffs contend that those 
additional restrictions are “fatal.”  Mot. at 8-9.  The Court disagrees.  

Under the Preemption Clause, the first question the Court must 
answer is whether the Ordinance relates to “tobacco product 
standards.”  The FSPTCA has a section on “Tobacco Product 
Standards.”  21 U.S.C. § 387g.  That section sets out two “[s]pecial 
rules,” id. § 387g(a)(1), and then gives the FDA authority to revise 
those rules, id. § 387g(a)(2), and adopt additional tobacco standards, id. 
§ 387g(a)(3).  The first of those special rules is the “Special rule for 
cigarettes” which prohibits cigarettes from “contain[ing], as a 
constituent (including a smoke constituent) or additive, an artificial or 
natural flavor (other than tobacco or menthol) . . . .”  21 U.S.C. 
§ 387g(a)(1)(A) (the Special Rule).  Plaintiffs contend that because the 
Special Rule, which is a tobacco product standard, regulates the 
existence of flavors in cigarettes, regulations regarding flavors must be 
tobacco product standards.  And because the Special Rule explicitly 
permits menthol flavored cigarettes, the Ordinance, which purports to 
ban menthol flavored cigarettes, is a preempted tobacco product 
standard.   

 
2 Plaintiffs note that all three of these decisions were issued prior to the 2016 
final rule deeming additional tobacco products, including e-cigarettes and 
vape pens, governed by the FSPTCA.  Mot. at 7-9 (citing Final Rule Deeming 
Tobacco Products To Be Subject to Tobacco Control Act, 81 Fed. Reg. 28973-
01 (May 10, 2016) (to be codified at 21 C.F.R. pts. 1100, 1140, 1143)) (2016 
Deeming Rule).  However, besides stating that “the Final Rule . . . enlarges 
the FDA’s authority to regulate all tobacco products containing nicotine,” id. 
at 9, Plaintiffs do not explain how the 2016 Deeming Rule would affect the 
reasoning underlying those decisions. 
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In U.S. Smokeless Tobacco, the Second Circuit concluded that a 
ban on flavored tobacco products was not a tobacco product standard 
because the ordinance addressed only “whether final tobacco products 
are ultimately characterized by – or marketed as having – a flavor” and 
“is not easily read to direct manufacturers as to which ingredients they 
may or may not include in their products.”  708 F.3d at 435.  The 
Second Circuit concluded that so long as a sales regulation does not 
“clearly infringe on the FDA’s authority to determine what chemicals 
and processes may be used in making tobacco products,” it is not a 
tobacco product standard and is not preempted.  Id. at 434.  The court 
of appeals contrasted the Special Rule that “prohibits manufacturers 
from producing cigarettes that contain ‘an artificial or natural flavor’ as 
a constituent or additive” with the New York ordinance, which 
“explicitly does not turn on ‘the use of additives or flavorings,’ but 
rather on whether the product itself imparts ‘a distinguishable taste or 
aroma.’”  Id.  The Ordinance here also defines “characterizing flavor” 
based on “a taste or aroma” – not constituents or additives.  See L.A. 
Cty. Code § 11.35.020(C).3  The County contends, therefore, that like 
the New York ordinance, the Ordinance here “is not attempting to tell 
manufacture[r]s how to make their products, but rather bans the sale of 
a final product, i.e., tobacco products with ‘a taste or aroma, other than 
the taste or aroma of tobacco’ regardless of how that taste or aroma 
comes to be.”  Opp’n at 18 (emphases in original). 

 
3 Plaintiffs argue that the Ordinance here goes beyond defining 
“characterizing flavor” as a “taste or aroma,” noting that “characterizing 
flavor” is also defined as a “flavor in any form, mixed with or otherwise added 
to any tobacco product or nicotine delivery device, including electronic 
smoking devices.”  Dkt. 33 (Reply) at 2 (emphasis deleted) (quoting L.A. Cty. 
Code § 11.35.020(C)).  Plaintiffs interpret this to “create[] even more of a 
tobacco product standard than the FSPTCA’s definition, since it regulates the 
method in which a flavor is mixed with or added to a tobacco product.”  Id.  
The Court does not understand this additional clarification to address 
“mixing or adding” constituents or additives during the manufacturing stage.  
Rather, it appears directed at devices that impart flavor “in any form” during 
consumption, not during production. 
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First, Plaintiffs contend that contrary to the reasoning in U.S. 
Smokeless Tobacco, “states may not use sales bans as an end around a 
preemption clause for a federally regulated product.”  Mot. at 11 (citing 
Nat’l Meat Ass’n v. Harris, 565 U.S. 452 (2012)).  The Federal Meat 
Inspection Act preempts any requirements “with respect to premises, 
facilities and operations of any establishment at which inspection is 
provided under” the act, such as slaughterhouses.  Nat’l Meat, 565 U.S. 
at 458.  The challenged state law in National Meat prohibited the 
processing or selling of meat from nonambulatory animals for human 
consumption.  Id. at 458-59.  The Supreme Court held that because the 
sales ban aided other sections of the law that more directly regulated 
slaughterhouse operations, and because the “idea – and the inevitable 
effect – of the provision is to make sure that slaughterhouses remove 
nonambulatory pigs from the production process,” the sales ban was a 
preempted regulation of “how slaughterhouses must deal with non-
ambulatory pigs on their premises.”  Id. at 463-64.   

National Meat is distinguishable.  As the First Circuit noted, the 
preemption clause in National Meat “did not contain a savings clause 
expressly exempting regulations ‘relating to the sale’ of the product 
from preemption.”  Nat’l Ass’n, 731 F.3d at 82.4  And, as the Second 
Circuit noted, the challenged state law in National Meat “expressly 
prohibited the sale of meat that was not produced in accordance with 
specific rules to be applied at the slaughterhouse,” but the flavored 
tobacco ban “does not concern itself with the mode of manufacturing, or 
with the ingredients that may be included in tobacco products.”  U.S. 
Smokeless Tobacco, 708 F.3d at 435 n.2.  Instead, because the FSPTCA 
expressly incorporates a distinction between sales regulations and 
“regulation at the manufacturing stage,” a different result is 

 
4 The First Circuit noted that the same is true regarding the preemption 
provision at issue in Engine Manufacturers Ass’n v. South Coast Air Quality 
Management District, 541 U.S. 246 (2004).  Nat’l Ass’n, 731 F.3d at 83 n.10 
(“[T]he statutory scheme at issue there, like that in National Meat, did not 
contain a preservation clause that directly exempted sales regulations from 
preemption.”).  
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warranted.  Id. at 434.  Holding otherwise would “render superfluous § 
916’s three-part structure, and in particular would vitiate the 
preservation clause’s instruction that the Act not be ‘construed to limit 
the authority of . . . a State or political subdivision of a State . . . to 
enact . . . and enforce any . . . measure . . . prohibiting the sale . . .  of 
tobacco products.’”  Id. (alterations in original) (quoting 21 U.S.C.A. § 
387p(a)(1)); see also Nat’l Ass’n, 731 F.3d at 82, 83 n.10 (holding that a 
flavored tobacco ban was not a “sales restriction[] effectively and 
impermissibly impos[ing] a new product or manufacturing standard in 
violation of the preemption provision,” noting that “the distinction 
between sales and manufacturing regulations is clearly supported by 
21 U.S.C. § 387p(a)(1)”); Independents Gas, 112 F. Supp. 3d at 754 (“an 
ordinance that banned tobacco products flavored using a particular 
manufacturing process might be preempted by the FSPTCA,” but the 
ordinance at issue “regulates flavored tobacco products without regard 
for how they are manufactured . . . and, accordingly, is exempt from the 
FSPTCA’s preemption clause”).  As the Second Circuit further 
explained, the ordinance “prohibits the sale of a recognized category of 
tobacco products, characterized by their flavor and marketed as a 
distinct product.  Plaintiffs’ effort to characterize the ordinance as a 
manufacturing standard is tantamount to describing a ban on 
cigarettes as a manufacturing standard mandating that cigars be 
manufactured in minimum sizes and with tobacco-leaf rather than 
paper wrappings.”  U.S. Smokeless Tobacco, 708 F.3d at 435 n.2.  A 
prohibition on the sale of a distinct product is simply not a product 
standard. 

The other cases cited by Plaintiffs are irrelevant.  In re Fontem 
US, Inc., No. SACV 15-01026 JVS (RAOx), 2016 WL 6520142 (C.D. Cal. 
Nov. 1, 2016) addressed labeling, which is clearly covered by the 
Preemption Clause and excluded from the Preservation and Savings 
Clauses.  Harris v. R.J. Reynolds Vapor Co., No. 15-CV-04075-JD, 2017 
WL 3617061 (N.D. Cal. Aug. 23, 2017) did not address the preemption 
issue at all.  And Colgate v. JUUL Labs, Inc., 402 F. Supp. 3d 728 (N.D. 
Cal. 2019) distinguished between preempted labeling claims and non-
preempted advertising claims covered by the Preservation and Savings 
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Clauses.  Plaintiffs’ contention that “the same legal standard should be 
applied to this Ordinance” as the cases involving product labeling, Mot. 
at 10, ignores the fact that sales regulations are protected by the 
Preservation and Savings Clauses and labeling regulations are not.  

Plaintiffs latch on to a statement from Fontem, 2016 WL 
6520142, that “the TCA’s preemption clause ‘sweeps widely.’”  Id. at *4.  
But this statement addressed whether the phrase “different from, or in 
addition to” prohibited only conflicting regulations.  Id.  It did not 
otherwise upset the general presumption that “when the text of a pre-
emption clause is susceptible of more than one plausible reading, courts 
ordinarily ‘accept the reading that disfavors pre-emption.’”  CTS Corp. 
v. Waldburger, 573 U.S. 1, 19 (2014) (quoting Altria Grp., Inc. v. Good, 
555 U.S. 70, 77 (2008)).  “The effect of that presumption is to support, 
where plausible, ‘a narrow interpretation’ of an express pre-emption 
provision, . . . especially ‘when Congress has legislated in a field 
traditionally occupied by the States[.]’”  Id. (first quoting Medtronic, 
Inc. v. Lohr, 518 U.S. 470, 485 (1996); then quoting Altria, 555 U.S. at 
77).  Here, to the extent the Preemption Clause is “susceptible of more 
than one plausible reading,” the Court accepts the narrower plausible 
interpretation – that the flavored tobacco ban is not a tobacco product 
standard.5  See U.S. Smokeless Tobacco Mfg. Co. v. City of New York, 
No. 09 CIV. 10511 CM, 2011 WL 5569431, at *7 (S.D.N.Y. Nov. 15, 
2011) (“[A]s the Preemption Clause is itself silent regarding sales 
prohibitions, it seems far more likely that prohibitions are preserved 
and never preempted, and therefore need never be saved.  Insofar as 

 
5 Plaintiffs note that the Supreme Court has also “repeatedly ‘decline[d] to 
give broad effect to saving clauses where doing so would upset the careful 
regulatory scheme established by federal law.’”  Geier v. Am. Honda Motor 
Co., 529 U.S. 861, 870 (2000) (alteration in original) (quoting United States v. 
Locke, 529 U.S. 89, 106 (2000)).  This applies only to the scope of savings 
clauses, not to the scope of preemption clauses.  And even if it somehow 
applied here, the regulatory scheme is not intended to prevent states and 
localities from prohibiting the sale of tobacco products, as stated explicitly by 
the Preservation Clause. 
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the latter inference is more consistent with the statute’s language, 
structure, and purpose, I opt for it.”). 

Next, Plaintiffs contend that because the ordinances in U.S. 
Smokeless Tobacco and National Ass’n excluded cigarettes as a tobacco 
product and menthol as a flavor,6 the Court must reach a different 
result, as those ordinances did not conflict with the Special Rule.  Mot. 
at 9.  However, the court of appeals in U.S. Smokeless Tobacco did not 
rely on the fact that menthol cigarettes were excluded from the 
ordinance at issue in reaching its conclusion.  Regardless of which 
tobacco products are included and which flavors are prohibited, the 
reasoning underlying the Second Circuit’s opinion remains the same – 
a sales ordinance that does not direct manufacturers as to which 
ingredients they may or may not include is not a preempted tobacco 
product standard.7  And if an ordinance is not a product standard, it 

 
6 The New York City ordinance prohibited the sale, “except in a tobacco bar,” 
of “any flavored tobacco product,” which was defined as “any item, not 
including cigarettes, that contains both tobacco and ‘a constituent that 
imparts a characterizing flavor’ . . . ‘other than the taste or aroma of tobacco, 
menthol, mint or wintergreen.’”  U.S. Smokeless Tobacco, 708 F.3d at 431.  
The similar Providence ordinance prohibited the sale, “except in a smoking 
bar,” of any “flavored tobacco product,” which “expressly excludes cigarettes” 
and includes other tobacco products that “contain[] a constituent that imparts 
a characterizing flavor,” National Ass’n, 731 F.3d at 74 & n.2, except for the 
“taste or aroma of tobacco, menthol, mint or wintergreen,” Nat’l Ass’n of 
Tobacco Outlets, Inc. v. City of Providence, No. CA 12-96-ML, 2012 WL 
6128707, at *8 (D.R.I. Dec. 10, 2012). 
7 The First Circuit did note that “the relevant portion of the FSPTCA only 
regulates cigarette products, and the Flavor Ordinance only regulates non-
cigarette tobacco products.”  Nat’l Ass’n, 731 F.3d at 81.  However, the court 
of appeals did not address how, and in what way, the fact played into its 
analysis.  If it had been relevant that the Special Rule applied only to 
cigarettes and the ordinance did not apply to cigarettes, there would have 
been no reason for the court to conduct any additional analysis.  Similarly, 
the Second Circuit noted in dicta that the ordinance in that case “regulates a 
niche product, not a broad category of products such as cigarettes or 
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does not matter if it is “different from, or in addition to” a federal 
product standard.  To the extent Plaintiffs contend that a menthol 
cigarette ban is impliedly preempted because “Congress excluded 
menthol cigarettes from the federal ban[] because there was a 
significant risk of a black market for them,” Mot. at 6, the Court 
disagrees.  The FSPTCA expressly gives state and local governments 
the power to prohibit the sale of tobacco products, even if those sales 
bans are stricter than the federal ban, so long as the regulation is not 
covered by the Preemption Clause.  See U.S. Smokeless Tobacco, 708 
F.3d at 433 (“While § 907(d)(3) prohibits the FDA from banning entire 
categories of tobacco products throughout the country, 21 U.S.C. § 
387g(d)(3), the FSPTCA nowhere extends that prohibition to state and 
local governments.  To the contrary, the preservation clause of § 916 
expressly preserves localities’ traditional power to adopt any ‘measure 
relating to or prohibiting the sale’ of tobacco products” (footnote 
omitted)); see also Berger v. Philip Morris USA, Inc., 185 F. Supp. 3d 
1324, 1340-41 (M.D. Fla. 2016), aff’d sub nom. Cote v. R.J. Reynolds 
Tobacco Co., 909 F.3d 1094 (11th Cir. 2018) (“state-law prohibitions on 
cigarette sales can stand side-by-side with the fact that Congress has 
tolerated cigarettes and purposefully refrained from banning them”).  
Therefore, Plaintiffs’ contention that “Congress entrusted the FDA with 
the sole ability to further regulate the . . . general sale of menthol 
cigarettes,” Mot. at 8, is wrong.   

For these reasons, the Court agrees with the First and Second 
Circuits that a flavored tobacco ban is not a regulation of tobacco 
product standards and therefore is not preempted.  The Court need not 
decide whether the Savings Clause would save the Ordinance if it did 
regulate tobacco product standards.  The Ordinance may very well have 
negative foreseen or unforeseen consequences, not just on the people 
who sell flavored tobacco products, but also on the people who use 
them.  Such concerns should be directed to the appropriate legislative 

 
smokeless tobacco,” U.S. Smokeless Tobacco, 708 F.3d at 436, but that fact 
did not form the basis of the court’s reasoning. 
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bodies.  Plaintiffs have not demonstrated serious questions going to, or 
a likelihood of success on, the merits of their preemption claim.8 

B. Void for Vagueness 

A statute is unconstitutionally vague if it 1) fails to provide 
adequate notice of the conduct it prohibits or 2) authorizes or 
encourages arbitrary or discriminatory enforcement.  Sessions v. 
Dimaya, 138 S. Ct. 1204, 1212 (2018).  First, Plaintiffs contend the 
Ordinance is impermissibly vague because the phrase “possess with the 
intent to sell” “does not differentiate between in-store, online, or out-of-
state sales.”  Mot. at 14.  Therefore, “retailers who only sell nonflavored 
tobacco in person to person transactions, but also ‘possess’ flavored 
tobacco products with the ‘intent to sell’ exclusively online or out of 
state, can still be penalized by a law enforcement officer.”  Id.  This is 
not a vagueness challenge.  Plaintiffs understand exactly what the 
Ordinance means.  See, e.g., Reply at 5 (“To further dispel any 
remaining doubt that this flavor ban Ordinance encompasses online 
sales . . . .”).  Rather, they contend that the County intended to pass (or 
should have passed) a more limited ordinance but failed to do so.9  This 

 
8 In passing, Plaintiffs contend that “[t]he Ordinance also redefines the terms 
such as ‘characterizing flavor’ and ‘tobacco products’ to expressly conflict with 
FDA’s definitions as prescribed in the TCA.”  Mot. at 11-12.  The Court 
declines to consider this bare assertion.  See Birdsong v. Apple, Inc., 590 F.3d 
955, 959 (9th Cir. 2009) (Courts need not “manufacture arguments for a[] 
[party], and a bare assertion does not preserve a claim, particularly when, as 
here, a host of other issues are presented for review.”); Indep. Towers of 
Washington v. Washington, 350 F.3d 925, 929-30 (9th Cir. 2003) (“However 
much we may importune lawyers to be brief and to get to the point, we have 
never suggested that they skip the substance of their argument in order to do 
so. . . . We require contentions to be accompanied by reasons.”); Mahaffey v. 
Ramos, 588 F.3d 1142, 1146 (7th Cir. 2009) (“Perfunctory, undeveloped 
arguments without discussion or citation to pertinent legal authority are 
waived”). 
9 As both parties point out, the Board of Supervisors stated that the 
Ordinance did not apply to online sales, Opp’n at 23-24; Mot. at 14, but the 
Ordinance contains no such exclusion.  The County “can bring clarity to an 
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is not a basis to invalidate the statute as impermissibly vague on its 
face.  

Plaintiffs also contend the Ordinance encourages arbitrary 
enforcement because the Ordinance’s definition of “characterizing 
flavor” relies on the existence of a “taste or aroma.”  Mot. at 14-15.  
They argue that retailers cannot be expected to detect “hints of 
flavoring based on smell or taste alone” and therefore “cannot properly 
adhere to the Ordinance when some tobacco products purchase[d] do 
not identify whether they contain a flavor or ingredient banned by the 
Ordinance.”  Id. at 15-16.  The County counters that “an ordinary 
layperson” can “determine whether something has a taste or an 
aroma.”  Opp’n at 26. The Court agrees with the County.  As even 
Plaintiffs concede, tobacco retailers can “use basic common sense to 
determine if the product contains any prohibited flavors or ingredients 
before selling the product to the general public.”  Mot. at 15.  In the 
vast majority of situations, it will be clear to tobacco retailers when 
their products impart a characterizing flavor.  See, e.g., Dkt. 25-1 
(Ferargi Decl.) ¶ 9; Dkt. 25-3 (Elmoghrabi Decl.) ¶ 6.10  Plaintiffs 
contend that there may be some occasions where they cannot know if 
the product has a characterizing flavor because it is not stated on the 
package, and in fact “it is a growing trend for products to not indicate 

 
otherwise vague statute ‘through limiting constructions given . . . by the . . . 
enforcement agency.’”  Desertrain v. City of Los Angeles, 754 F.3d 1147, 1157 
(9th Cir. 2014) (alterations in original) (quoting Hess v. Bd. of Parole & Post-
Prison Supervision, 514 F.3d 909, 914 (9th Cir. 2008)).  To the extent the 
County seeks to further limit the Ordinance as it relates to online sales, it is 
free to do so through the Los Angeles County Department of Public Health. 
10 Each party objected to the other’s evidence.  Dkts. 27-1, 27-2, 27-3, 27-4, 34.  
However, it is well established that district courts may “consider hearsay in 
deciding whether to issue a preliminary injunction.”  See Johnson v. 
Couturier, 572 F.3d 1067, 1083 (9th Cir. 2009).  The Court has independently 
considered the evidence and has given the appropriate weight to facts that 
may be based on inadmissible evidence.  The Court has not considered 
irrelevant facts.  To the extent certain facts are not mentioned in this Order, 
the Court has not relied on them in reaching its decision. 
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whether they contain flavor as a method to discourage use by minors.”  
See Dkt. 25-2 (Grair Decl.) ¶¶ 10, 13.11  A vague provision may be 
unconstitutional even if “there is some conduct that clearly falls within 
the provision’s grasp.”  Johnson v. United States, 135 S. Ct. 2551, 2561 
(2015).  However, “‘the mere fact that close cases can be envisioned’ 
does not render an otherwise permissible statute unconstitutionally 
vague.”  Edge v. City of Everett, 929 F.3d 657, 666 (9th Cir. 2019), cert. 
denied sub nom. Edge v. City of Everett, Washington, 140 S. Ct. 1297 
(2020) (quoting United States v. Williams, 553 U.S. 285, 305 (2008)); 
see also Levas & Levas v. Vill. of Antioch, Ill., 684 F.2d 446, 451 (7th 
Cir. 1982) (“a finding of unconstitutional vagueness cannot be based on 
uncertainty at the margins, or on a parade of bizarre hypothetical 
cases: problems of that order can be resolved in challenges to the 
ordinance as applied”).  “The problem that poses is addressed, not by 
the doctrine of vagueness, but by the requirement of proof beyond a 
reasonable doubt.”  Williams, 553 U.S. at 306.  Use of the phrase “taste 
or aroma” does not encourage arbitrary enforcement and is not 
impermissibly vague on its face. 

Plaintiffs also note that the County has created additional 
confusion because it released a presentation on its website “that 
purported to provide examples of flavored tobacco products” but instead 
incorrectly “identified ‘Vuse Alto, Original,’ . . . as a flavored e-liquid 
product.”  Grair Decl. ¶ 11.  But the fact that Mr. Grair can identify 
this as “incorrect information,” id., underscores that recognizing 
whether a product has a characterizing flavor is not vague.   

Finally, Plaintiffs take the position that because “virtually every 
tobacco product in the market falls within the Ordinance’s definition,” 
Reply at 7, it is somehow vague.  Not so.  That the Ordinance has a 
broad scope does not mean that it relies on a subjective standard. 

Plaintiffs do not raise serious questions or show a likelihood of 
success on their facial vagueness claims.  

 
11 The County notes that the packaging of the products included as examples 
all stated in some fashion that the product is flavored.  Opp’n at 26. 
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C. Due Process 

Plaintiffs contend their due process rights are being violated 
because the Ordinance requires retailers to obtain certain licenses, but 
because of COVID-19, the County is unable to process license 
applications, preventing retailers from operating.  Mot. at 18; see also 
Grair Decl. ¶ 16 (Plaintiff Ace “has attempted to obtain these licenses 
since March, 2020, but has been unable to do so.”).  Plaintiffs are not 
alleging that they were denied licenses, only that they cannot obtain 
necessary licenses during the COVID-19 emergency.  

The County notes that Ace currently has a Tobacco Retail License 
(TRL) and in any event, the County is continuing to process 
applications for TRL licenses submitted by e-mail or telephone during 
the COVID-19 emergency.  Opp’n at 28 (citing Dkt. 28 (Messex Decl.) 
¶¶ 9-10).  To the extent Plaintiffs have a property interest in obtaining 
a TRL, there is no evidence that they have been deprived of one.  

The County concedes that it stopped processing Business License 
applications after March 16, 2020.  Opp’n at 29.  But it argues: 
“Plaintiffs do not have a property interest here because they do not 
have an entitlement to receive a license upon submission of an 
application.”  Opp’n at 27.  A person may have a property interest in a 
license where the relevant statute imposes a “significant substantive 
restriction” on the decision whether to grant a license.  Wedges/Ledges 
of California, Inc. v. City of Phoenix, Ariz., 24 F.3d 56, 62 (9th Cir. 
1994).  Here, the County can deny a Business License “if the applicant 
is ‘unfit to be trusted with the privileges granted by such license, or has 
a bad moral character, intemperate habits, or a bad reputation for 
truth, honesty or integrity’ or the ‘establishment or business will in any 
way be detrimental to the public interest.’”  Opp’n at 28 (quoting L.A. 
Cty. Code § 7.08.080).  The Court agrees that these provisions do not 
significantly constrain the County’s discretion.  Therefore, Plaintiffs do 
not have a property interest in a Business License.12    

 
12 Even if Plaintiffs did have a property interest in a Business License, they 
have not shown that the Ordinance deprived them of that property interest.  
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Plaintiffs do not raise serious questions or show a likelihood of 
success on their due process claims.  

IV. CONCLUSION 

Plaintiffs’ motion for a preliminary injunction is DENIED.  

 IT IS SO ORDERED. 

Date: June 9, 2020 ___________________________ 
Dale S. Fischer 
United States District Judge  

 

 
Rather, it was the emergency orders related to COVID-19 that shut down the 
office that reviewed Business License applications since March 16, 2020.  And 
Plaintiffs concede that they have effectively been shut down because of the 
COVID-19 orders, Grair Decl. ¶ 15, not because of their inability to submit an 
application for a Business License since March 16, 2020.  Tobacco retailers 
will be permitted to submit applications for a Business License “as soon as 
those County permit offices re-open and can continue to legally operate.”  
Messex Decl. ¶ 11. 
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