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CORPORATE DISCLOSURE STATEMENT 
 
 The Public Health Law Center is a non-profit corporation. It has no parent 

corporation and issues no stock, so no publicly held corporation owns 10% or more 

of its stock. 
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IDENTITY AND INTEREST OF AMICUS1 
 

The Public Health Law Center is a public interest legal resource center 

dedicated to improving health through the power of law and policy, grounded in the 

belief that everyone deserves to be healthy. Located at the Mitchell Hamline School 

of Law in Saint Paul, Minnesota, the Center helps local, state, national, tribal, and 

global leaders promote health by strengthening public policies.2 For almost twenty 

years, the Center has worked with public officials and community leaders across the 

nation to develop, implement, and defend effective public health laws and policies, 

including those designed to reduce commercial tobacco use, improve the nation’s 

diet, encourage physical activity, protect the nation’s public health infrastructure, 

                                                        
1 No party or party’s counsel authored the brief in whole or in part, or 

contributed money intended to fund preparing or submitting the brief. No person or 
entity other than the amicus, its members, or its counsel contributed money that was 
intended to fund preparing or submitting the brief. Neither amicus nor its counsel 
represents or has represented any of the parties to the present appeal in another 
proceeding involving similar issues or was a party or represented a party in a 
proceeding or legal transaction that is at issue in the present appeal.  

2 The Public Health Law Center’s commercial tobacco control program 
operates as part of a national network of nonprofit legal centers working to protect 
the public from the devastating consequences of tobacco use. The Center’s affiliated 
legal organizations include: Public Health Advocacy Institute and the Center for 
Public Health and Tobacco Policy, both at Northeastern University School of Law, 
Boston, Massachusetts; ChangeLab Solutions, Oakland, California; Legal Resource 
Center for Tobacco Regulation, Litigation & Advocacy, at University of Maryland 
Francis King Carey School of Law, Baltimore, Maryland; Smoke-Free 
Environments Law Project, at the University of Michigan, Ann Arbor, Michigan; 
and Tobacco Control Policy and Legal Resource Center at New Jersey GASP, 
Summit, New Jersey. 
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and promote health equity.  

In particular, the Center has worked with many localities on their attempts to 

reduce the number of youth who begin using tobacco products, including through 

policies to restrict the sale of flavored tobacco products. The Center, for example, 

supported the development of the Providence, Rhode Island, policy restricting the 

sale of flavored tobacco products, which the First Circuit upheld. See Nat’l Ass’n of 

Tobacco Outlets, Inc. v. City of Providence, R.I., 731 F.3d 71 (1st Cir. 2013). The 

Providence ordinance, passed in 2012, was one of the first laws of its kind across the 

country and it has served as a model for Yarmouth and other localities. Having 

worked with local governments, including public health departments, for almost 

twenty years, the Center has particular expertise relevant here to the questions of 

how local governments enforce their public health regulations.  

The Center has been involved in more than sixty amicus curiae briefs filed in 

the highest courts of the land. It submits this brief to aid the Court in understanding 

the tobacco industry’s attempt to circumvent tobacco flavor-restrictions through the 

use of “concept flavors”—like Jazz—and to demonstrate how Cumberland Farm’s 

attack on Yarmouth’s multi-tiered enforcement scheme, if sustained, would leave 

Yarmouth and towns across the Commonwealth without an effective way to protect 

youth from these new flavored products that threaten to take over the shelves of 

corner stores everywhere. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 
 

It is not a secret—kids and adolescents prefer flavored tobacco products. 

That’s why this case—which challenges the ability of a local government to control 

the sale of flavored tobacco products within its borders—is so important. Retailers 

and tobacco manufacturers want to keep these products on the shelves no matter the 

health consequences to kids; public health officials want them out.  

Tobacco manufacturers have long understood that flavors are a critical means 

of initiating users—and adolescents in particular—to tobacco products. As the U.S. 

Surgeon General explained, “[f]lavors have been used for decades to attract youth 

to tobacco products” because they “mask the flavor and harshness of tobacco.”3 In 

2009, Congress took an important step and banned the sale of flavored cigarettes 

(except menthol). See Tobacco Control Act, 21 U.S.C. § 387g (2019).  

But there is no prohibition on flavored cigars in the federal law. Accordingly, 

since the Tobacco Control Act, tobacco manufacturers have been quick to modify 

cigars to imitate cigarettes in size and appearance (they even sell them in a pack like 

cigarettes)—and then add the flavorings. Flavored cigar sales in convenience stores 

have skyrocketed by 50% since 2008 and now make up half of the entire cigar 

                                                        
3 See Office on Smoking & Health, Dep’t of Health & Human Servs., E-Cigarette 

Use Among Youth and Young Adults: A Report of the Surgeon General 11 (2016), 
https://perma.cc/SS67-G7LD (hereinafter “SGR”).  
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market.4 Since 2008, the number of unique cigar flavors on the market has more 

than doubled from 108 to 250.5 And, as tobacco industry documents show, “th[e] 

tobacco companies marketed flavored little cigars and cigarillos to youth and to 

African Americans to facilitate their uptake of cigarettes.”6 The strategy has paid off 

for the industry—all to the detriment of public health. More and more young people 

are smoking cigars each day; high school boys are now as likely to smoke cigars as 

cigarettes. 81 Fed. Reg. 28,974, 29,023 (May 10, 2016)7; see also 79 Fed. Reg. 23,141, 

23,150 (Apr. 25, 2014) (reporting that more than one million people between the age 

of 12 and 18 initiated cigar use in 2010, and that number increased in 2011). 

So public health authorities have stepped in to address this gap. Towns like 

Yarmouth, Massachusetts and hundreds across the Commonwealth—along with 

states and municipalities nationwide—have restricted the sale of flavors in non-

cigarette tobacco products, including in the mini cigars and cigarillos that are so 

                                                        
4 Cristine D. Delnevo et al., Changes in the Mass-merchandise Cigar Market since the 

Tobacco Control Act, 3 TOBACCO REG. SCI. (Supp. 1) S8 (Apr. 2017), 
https://perma.cc/KDR8-CREE. See also Campaign for Tobacco Free Kids et al., 
Flavor Trap: How Tobacco Companies Are Luring Kids with Candy-Flavored E-Cigarettes and 
Cigars (Mar. 15, 2017), https://perma.cc/5844- XQ67.  

5 See Delnevo, supra note 4. 
6 SGR, supra note 3, at 11. 
7 See Deeming Tobacco Products to Be Subject to the Federal Food, Drug, 

and Cosmetic Act, as Amended by the Family Smoking Prevention and Tobacco 
Control Act; Restrictions on the Sale and Distribution of Tobacco Products and 
Required Warning Statements for Tobacco Products, 81 Fed. Reg. 28,974 et seq. 
(May 10, 2016). 
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attractive to youth. See Regulation of the Town of Yarmouth Board of Health 

Restricting the Sale and Use of Tobacco Products (hereinafter “Local Regulation”). 

Unsurprisingly, the industry has responded in turn with the emergence of “concept 

flavors.” Tobacco manufacturers have produced more and more new flavored 

cigars, not with names like “Maui Pineapple” or “Da Bomb Blueberry” that are 

recognizable flavors (though those are still on the market), but with names like 

“Tropical Fusion,” “Wild Rush,” and—at issue here—Jazz.  

And that is where this case comes in; it represents the next phase of this game 

of whack-a-mole between the tobacco industry and its retailers versus public health 

regulators attempting to protect youth from the deadly harms of tobacco use and 

addiction. The Local Regulation—following best public health practice—prohibits 

the sale of flavored tobacco products whatever they are called (except at specialty 

stores for those over age 21). It restricts the sale of any tobacco product with a 

“distinguishable taste or aroma” other than tobacco or mint/menthol/wintergreen; 

and that makes sense, because it is that distinguishable taste or aroma that attracts 

youth and makes the product more palatable to new users. Local Regulation § C. In 

short—responding to the industry’s latest trick—the town has limited access to 

“concept flavors.” And Cumberland Farm’s challenge attempts to undo that 

protection through a new tack—a challenge to how Yarmouth makes its 

determinations. 
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How do regulators know if a product is flavored if it is not evident from the 

label? The Yarmouth Board of Health here took a multi-tiered approach: it (1) 

looked to guidance from a list devised by public health experts; (2) actually smelled 

the product to understand the experience of a typical user; and, (3) examined the 

way the product is advertised. This enforcement protocol is carefully designed to 

identify all tobacco products that appeal to youth and young adults due to their 

characterizing taste or aroma and verify that identification with multiple 

determinations by both experts and lay people. But for Cumberland Farms, it is not 

enough that Jazz actually has a distinct aroma to both the experts and lay persons 

who smelled it (as the text of the Regulation requires) or that Jazz is widely perceived 

as having a distinct citrus flavor by advertisers and health experts. Cumberland 

Farms, instead, essentially wants to require Yarmouth and any other jurisdiction to 

do chemical testing or get some sort of “expert tobacco smeller” before “concept 

flavors” can be taken off its shelves.  

But this Court should not let Cumberland Farms continue this game. 

Cumberland Farm’s proposed standard for detecting flavored products is 

unnecessary and impractical. It would put flavor restrictions out of reach for towns 

like Yarmouth, and it could even run into federal preemption problems. Or, 

alternatively, it would force localities to rely on the word of the tobacco industry—

as if that has ever been a credible source. United States v. Philip Morris USA, Inc., 449 
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F. Supp. 2d 1 (D.D.C. 2006). But, most importantly, requiring more evidence before 

Yarmouth can take a flavored tobacco product off the shelves misses the point: the 

question is not whether the tobacco industry markets a product as flavored, it is what 

an average person experiences—what does he or she taste and smell, and what would 

entice young people to use this deadly product? The Board’s process and 

determination here is faithful to the Regulation’s text and this purpose. Thus, there 

is no reason to disturb the Board’s determination. 

ARGUMENT 
 
I. As localities seek to protect youth from flavored tobacco products, 

the industry has turned to “concept flavors”—and “Jazz” in 
particular—to keep enticing kids to smoke. 

 
The proliferation of “concept flavors” is the tobacco industry’s latest attempt 

to evade public health laws and attract more young people and new users to its 

addictive and deadly products. As more and more communities have sought to 

protect youth from the predatory marketing of flavored tobacco products, the 

tobacco industry has increased its reliance on concept flavors in order to evade such 

restrictions. The cigars we see today are not just your grandfather’s stogies, they are 

mini cigars or cigarillos with flavors like “Summer Twist,” or “Jazz.”8  

                                                        
8 Notably, little cigars and cigarillos were originally designed in large part to 

evade taxes, marketing restrictions, and other regulations imposed on cigarettes. 
Cristine D. Delnevo & Mary Hrywna, “A Whole ’Nother Smoke” or a Cigarette in Disguise: 
How RJ Reynolds Reframed the Image of Little Cigars, 97 AM. J. PUB. HEALTH 1368 (2007). 
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Between 2012 and 2016, as laws restricting the sale of flavored tobacco 

products proliferated, “the market share of flavored cigars labeled with explicit flavor 

names (eg, ‘Cherry’) decreased by 11% . . . while the market share of flavored cigars 

labeled with concept names (eg, ‘Jazz,’ ‘Wild Rush’) increased by 66%.”9 Notably, 

the growth in sales of concept-flavored cigars was greatest in the Northeast region 

(including Massachusetts), where restrictions on flavored cigars were most 

                                                        
Using little cigars to evade flavor restrictions on cigarettes is just the newest way they 
are being used to evade regulations. 

9 Todd Rogers et al., Changes in Cigar Sales Following Implementation of a Local Policy 
Restricting Sales of Flavoured Noncigarette Tobacco Products, TOBACCO CONTROL 
(forthcoming 2019) (spelling modified to conform to US style). See also Doris D. 
Gammon et al., National and State Patterns of Concept-Flavoured Cigar Sales, USA, 2012–
2016, 28 TOBACCO CONTROL 394 (2019) (likewise finding an increase in sales of 
concept-flavor cigars and decrease in sales of explicitly-flavored cigars between 2012 
and 2016).  Peer-reviewed studies generally rely on manufacturer websites and user 
reviews in order to classify products as being concept flavored. Though it is the 
Board’s assessment at issue in this case, there has been no dispute in the scientific 
literature that Jazz is a flavored product.   
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common.10 Providence, Rhode Island, for example, passed one of the earliest 

ordinances restricting the sale of flavored non-cigarette tobacco products in 2012. A 

recent study analyzing data from tobacco retailers in Providence found that after the 

law was implemented, sales of cigars with explicit flavor names decreased by 93%, 

while at the same time sales of cigars with concept flavor names like Jazz increased 

by 74%.11 The authors concluded that although the law had an overall positive 

impact on public health, its effectiveness was “muted by an increase in sales of cigars 

labelled with concept-flavor names.”12 Notably, under Providence’s ordinance (like 

Yarmouth’s Regulation), there should have been no sales of products with concept 

flavors. The article thus pointed to the difficulty of enforcing flavor restrictions in the 

face of a rapidly evolving tobacco marketplace and attempts to evade the law—

exactly the issue Yarmouth sought to address by making use of the Massachusetts 

Association of Health Boards list, investigating the manufacturer’s marketing, and 

smelling the product instead of just relying on the manufacturer’s given name for a 

product to determine whether it has a “distinctive taste or aroma.” 

                                                        
10 Gammon et al., supra note 9. 
11 Rogers et al., supra note 9. For purposes of this study, “concept flavors” were 

identified by “investigating brand websites and online user reviews to determine 
whether the product was described with characteristics of a recognizable taste or 
smell other than tobacco or menthol/mint/wintergreen (eg, fruit, food, beverages or 
spices).”  Using this method, Jazz was identified as a concept flavor. Id. 

12 Id.  
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 Black and Mild’s Jazz, specifically, is no fringe product. On its own, it has 

played a major role in undermining the effectiveness of flavor restrictions. 

Manufactured by a division of Altria, the largest tobacco company in the United 

States, Jazz is at the center of the tobacco industry’s effort to shift sales towards 

“concept flavors” in order to minimize the impact of flavor restrictions on its profits. 

Between 2008 and 2015, nationwide sales of “other” cigar flavors (mainly concept 

flavors) increased from $14.8 million to $183.5 million, an increase of more than 

1100%.13 As of 2015, sales of Jazz cigars alone accounted for 49.3% of all cigar sales 

within the “other” flavor category.14 Converted to market share, this means that, as 

of 2015, sales of Black and Mild’s Jazz cigars alone accounted for approximately 7% 

of all flavored cigar sales nationwide.15   

In light of these industry efforts to continue to market flavored products that 

avoid flavor-restriction enforcement, it is critically important the Local Regulation 

does not limit its reach to products that explicitly state on their packaging that they 

are flavored. Instead, as described above, it focuses on whether a product produces 

a “distinguishable taste or aroma.” Local Regulation § C. The law thus includes 

within its ambit “concept flavors,” like Jazz, which do not reference a particular 

                                                        
13 Delnevo et al., supra note 4. 
14 Id.  
15 Id.  
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flavor in their name, but nonetheless cannot be sold if they produce a distinguishable 

taste or smell that is prohibited.  

But Cumberland Farms’ lawsuit attempts to eviscerate the effectiveness of laws 

like Yarmouth’s. At base, it attempts to make it more difficult—if not impossible—

for communities to take action against concept flavors like Jazz. And if flavor 

restrictions can be easily evaded by just changing the name on the package, then the 

tobacco industry can—and will—continue selling flavored products that are 

attractive to kids.16 Cumberland Farms’ dogged pursuit of this litigation underscores 

the fact that Jazz is a popular and profitable product for retailers. But its popularity 

comes at a high cost for public health, and the Board acted well within its authority 

to prohibit the sale of flavored tobacco products, including concept flavors. 

II. The Board followed a multi-step review process that exceeds the 
evidentiary standard required by law. 

 
 Given the tobacco industry’s shift to “concept flavors,” a restriction on 

flavored tobacco products that does not bring concept flavors within its scope would 

be toothless and easily evaded. Thus, the Board—like the over 150 other 

municipalities with Massachusetts that have similar laws—must be allowed to have 

                                                        
16 Id. (“Indeed, the cigar industry has a long history of circumventing federal 

regulations by modifying the manufacturing, labeling, and promotion of their 
products.”); Todd Rogers et al., Compliance with a Sales Policy on Flavored Non-cigarette 
Tobacco Products, 3 TOBACCO REG. SCI. (Supp. 1) S84 (2017) (finding that the drop of 
flavored-cigar use after New York City prohibited the sale of flavored cigars was not 
as significant as expected due in part to sales of concept-flavored cigars). 
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a workable and reasonable process for identifying such products. The Board’s actions 

in this case show that it had a sensible and fair multi-step process for doing so.  

 Step 1: MAHB List. As the first step, the health inspector referred to the list 

of flavored products prohibited by the Massachusetts Association of Health Boards 

(MAHB). This list is simply a tool, prepared to help the (often small and under-

resourced) communities with flavor restrictions keep track of the rapidly evolving 

tobacco marketplace, including the intensifying shift towards new concept flavors.17 

The MAHB list itself is the result of numerous different inputs: physical 

examination/smelling of the products by MAHB staff; review of online 

advertisements and user reviews of the products; and information-sharing with other 

jurisdictions around the country who are similarly trying to keep track of the latest 

flavored-tobacco products. Using such a list in the first instance to identify flavored 

products is eminently sensible—especially where, as here, retailers were notified that 

the Board would be using the list as an enforcement aid and have the opportunity to 

challenge inclusion of particular products on the list. 

 Step 2:  Smell/Examine the Product. If the Board had relied solely upon 

the expertise supplied with the MAHB list to identify a product as flavored, that 

alone likely would have met the low threshold for “substantial evidence” (presuming 

                                                        
17 See, e.g., Gammon et al., supra note 9 (finding that between 2012 and 2016, 

the number of concept-flavored cigar brands increased from 17 to 46).   

Massachusetts Appeals Court      Case: 2019-P-0020      Filed: 8/19/2019 11:23 AM



 18 
 

the retailer was given a hearing and opportunity to present any conflicting evidence), 

but in this case the Board did much more. Cave Corp. v. Conservation Comm’n of Attleboro, 

91 Mass. App. Ct. 767, 773 (2017) (“Substantial evidence [is] such evidence as a 

reasonable mind might accept as adequate to support a conclusion.”) (internal 

quotation marks omitted, alteration in original).   

Most importantly, Board members—as well as two witnesses with expertise in 

tobacco regulation—smelled the product. Cumberland Farms dismissively refers to 

this examination of the product as a “sniff test” and complains that smelling a 

product with one’s nose lacks “predictable standards” or “uniform criteria.” CF Br. 

at 28–30. But smelling is precisely what the Regulation calls for. The relevant criteria 

are provided in the Regulation itself: a “distinguishable taste or aroma, other than 

the taste or aroma of tobacco, menthol, mint or wintergreen.” Local Regulation § C. 

That was what the Board and the witnesses were considering when they smelled the 

products. And the Local Regulation specifically defines “distinguishable” as 

“[p]erceivable either by the sense of smell or taste.” Id. In other words, the 

Regulation explicitly contemplates that these products will be evaluated by smelling 

them—and that is what the Board did. And this makes perfect sense, as the 

Regulation is focused on the user experience. Yarmouth’s primary concern was that 

flavored tobacco products are more attractive to youth because they cover up the 

natural harshness of tobacco. In addition, research shows that youth and young 
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adults perceive flavored tobacco products as more appealing, better tasting and less 

harmful than non-flavored tobacco products.18 

 Smell—along with other senses like sight and touch—is used all the time to 

evaluate compliance with public health laws of every sort. For example, health 

inspectors checking restaurants must ensure that ventilation is sufficient to prevent 

“obnoxious odors” and that trash is removed from the premises enough to minimize 

“objectionable odors.” FDA 2013 Food Code §§ 5-502.11, 6-304.11, adopted by 

reference, 105 Mass. Code Regs. 590.001 (2019). How do inspectors check for such 

odors? They smell. There are no “predictable standards” for determining whether 

an odor is objectionable. Health inspectors and boards of health are also charged 

with determining whether waste receptacles in multi-unit housing are sufficient to 

contain odors, 105 Mass. Code Regs. 410.600 (2019); whether flotation devices at 

pools smell of mildew, 105 Mass. Code Regs. 432.010 (2019); whether adult care 

facilities use deodorizers to cover up noxious smells, 105 Mass. Code Regs. 158.043 

(2019); and much more. Resorting to smell is simply what is done when smell is at 

issue—and here, the Regulation specifically refers to the product’s aroma. 

 Contrary to Cumberland Farms’ assertion, analyzing the smell of the tobacco 

products at issue here does not require some unspecified level of expertise. There 

                                                        
18 Li-Ling Huang et al., Impact of Non-Menthol Flavours in Tobacco Products on 

Perceptions and Use Among Youth, Young Adults and Adults: A Systematic Review, 26 TOBACCO 
CONTROL 709 (2016). 
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may be tobacco experts—like wine experts—who have trained their sense of smell 

such that they can discern subtle distinctions in flavor notes between different 

variants of tobacco. And—notwithstanding Cumberland Farm’s assertion to the 

contrary—no one in this case is denying that different tobacco plants have different 

tastes and aromas. CF Br. at 48 n.14. But that is entirely beside the point, as the 

question here was whether the product had a non-tobacco taste or aroma, which the 

Board members and witnesses who smelled the product confirmed that it clearly did. 

Subtle distinctions in variants of tobacco were not at issue here. The Yarmouth 

Regulation calls for determining whether the product has a “distinguishable aroma” 

other than that of “tobacco, menthol, mint, or wintergreen.” And in this case the 

Board (and everyone else who has examined a Jazz cigar) noted the overwhelming 

aroma of fruit or citrus. This not like a case where one is asked to distinguish complex 

scents in the bouquets of various vintages of Merlots.  

Step 3: Review of Advertisements. Not that more evidence was needed, 

but in addition to referencing the MAHB list, smelling the product, and questioning 

witnesses who also smelled the product, the Board examined online advertisements 

of distributors and retailers. These advertisements demonstrated that Jazz is 

promoted and sold as a flavored tobacco product. Though Cumberland Farms 

makes the obvious point that not everything posted on the internet is reliable, these 

ads were nonetheless an additional form of persuasive evidence that the Board was 
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entitled to consider in evaluating whether Jazz was a flavored tobacco product. True, 

as Cumberland Farms argues, distributors and retailers have an economic incentive 

to make products sound as appealing as possible, but they also have both an 

economic and legal incentive to tell the truth about their products. If their 

advertisements are false, customers will not buy from them again in the future, and 

they are potentially subject to liability from the Food and Drug Administration, the 

Federal Trade Commission, the Commonwealth, and private plaintiffs. 21 U.S.C. 

§ 387c (2019); 15 U.S.C. § 45 (2019); Mass. Gen. Laws Ann. ch. 266, § 91 (2019). It 

thus makes perfect sense that, when considering whether or not a product has a 

prohibited “distinguishable taste or aroma,” the Board would look to how the 

product’s taste and aroma has been described by those selling the product. And 

Cumberland Farms’ objection to the Board’s consideration of the published 

statements of distributors and retailers is very difficult to reconcile with its 

simultaneous insistence that the secondhand statements of an unnamed 

representative of the manufacturer should be accepted as truthful. CF Br. at 20. That 

gets it backward. 

 Step 4:  Hearing. Finally, in addition to all of these different types of 

evidence, the Board also presented Cumberland Farms with the opportunity to 

present any contrary evidence demonstrating that the product did not have a 

prohibited flavor at a hearing. The only evidence presented was a second-hand oral 
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statement from an unnamed representative of the manufacturer stating that the 

product was “naturally flavored.” Yarmouth Br. at 44. But the Board was well within 

its discretion in rejecting this ambiguous and unsubstantiated statement. The Board 

relied on expert technical assistance informed by multiple inputs, its own 

examination of the product, testimony from tobacco policy professionals, and the 

examination of advertisements for the product at issue—and it gave the Cumberland 

Farms the opportunity to respond. This far exceeds the requirements for a “substantial 

evidence” test under Massachusetts law. Goldberg v. Bd. of Health of Granby, 444 Mass. 

627, 638 (2005) (explaining that under the “substantial evidence” test, the only 

question presented to the reviewing court is “whether a contrary conclusion is not 

merely a possible but a necessary inference”) (quoting Comm’r of Revenue v. Houghton 

Mifflin Co., 423 Mass. 42, 43 (1996)). 

 Over 150 jurisdictions around Massachusetts have laws similar to Yarmouth. 

As far as amicus is aware, all of them follow a procedure similar or identical to 

Yarmouth’s. They consult the MAHB list and then, if needed, conduct their own 

further investigation by examining the product at issue through smelling (or tasting), 

reviewing advertisements and other promotional materials, and evaluating contrary 

evidence presented by the retailer. Requiring each jurisdiction to recreate the wheel 

by developing its own list of flavored products, when the MAHB list already 

represents the shared efforts of experts across the country, would be nonsensical. And 
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in any event, Yarmouth, like the other communities with similar laws, does not rely 

exclusively on the list to make its determinations. As the trial court recognized, 

Yarmouth’s multi-pronged approach is reasonable and should be upheld. 

III. Cumberland Farms’ proposed alternative testing methods are 
legally flawed and unworkable. 

 
 If adopted, Cumberland Farms’ argument would gravely undermine the 

Yarmouth Regulation and scores of others across the Commonwealth by effectively 

preventing enforcement against concept flavors. For Cumberland Farms, expert lists, 

smelling, advertisements, and hearings are not enough. See CF Br. at 26. For it, 

nothing short of laboratory or chemical analysis of tobacco products or some sort of 

unspecified, credentialed expert in detecting subtle differences in tobacco aromas is 

necessary to establish that a product is impermissibly flavored. See, e.g., CF Br. at 36 

(objecting that no evidence was presented to show the specific ingredient allegedly 

making the product flavored); Sup. Ct. Dec. at 9 (“[P]laintiff argued that smell tests 

alone are insufficient to distinguish between the intrinsic odor of different varietals 

of tobacco and the added odor of artificial flavorings.”). This position is legally and 

practically indefensible, and, if accepted, would threaten the regular, day-to-day 

enforcement of public health regulations by health inspectors around the 

Commonwealth. 
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A. The Yarmouth Regulation requires that products be 
evaluated based on smell and taste—not chemical 
composition. 

 
Cumberland Farms’ focus on chemical composition is misplaced—what 

matters to Yarmouth is whether the user perceives the product to be flavored, not 

the product’s specific chemical composition. The text of the Regulation makes this 

plain. The Regulation defines a flavored tobacco product as “[a]ny tobacco product 

or component thereof that contains a constituent that has or produces a 

characterizing flavor.” Local Regulation § C.  “Characterizing flavor,” in turn, is 

defined as “[a] distinguishable taste or aroma, other than the taste or aroma of 

tobacco, menthol, mint or wintergreen, imparted or detectable either prior to or 

during consumption of a tobacco product or component part thereof,” and the 

definition also provides that “no tobacco product shall be determined to have a 

characterizing flavor solely because of the use of additives or flavorings that do not 

contribute to the distinguishable taste or aroma of the product or the provision of 

ingredient information.” Id. Finally, “distinguishable” is defined as “[p]erceivable by 

either the sense of smell or taste.” Id. Fusing all of these parts together, the Regulation 

boils down to a “flavored tobacco product” being one that has a prohibited flavor 

“perceivable by either the sense of smell or taste.”  

To be sure, under the Regulation the flavor must be produced by a 

“constituent,” but at the same time, the presence of any particular constituent or 
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additive does not convert a product into a flavored one if it lacks such a perceivable 

smell or taste. Thus, chemical testing is unnecessary—and, indeed, uninformative—

under the regulation. Such analysis could identify chemicals likely to act as 

flavorants. But under the Regulation what matters is not the chemical composition 

of the product, but whether or not a “distinguishable aroma” can be tasted or smelled 

by a user. Indeed, “the provision of ingredient information” that might result from 

such testing is, according to the Regulation, insufficient to establish that a product is 

flavored. Local Regulation § C (“[N]o tobacco product shall be determined to have 

a characterizing flavor solely because of . . . the provision of ingredient 

information.”). 

Demonstrating its confusion on this point, Cumberland Farms asserts that 

“the Board offered nothing by way of . . . proof that the detectable taste or aroma, if 

any, arose from some . . . prohibited additive.” CF Br. at 36. But all of the Board’s 

evidence went to this point. Tobacco products do not have an “overwhelming scent 

of oranges” without some constituent producing such a smell. Yarmouth Br. at 31. 

The Board established that the Jazz cigars had a clearly perceivable aroma that was 

prohibited; it was not the Board’s responsibility to show what chemical was producing 

such a smell. 
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B. A requirement for testing a product’s chemical composition 
might render the Regulation subject to federal preemption.  

 
A second legal flaw in Cumberland Farm’s argument is that requiring 

laboratory or chemical analysis of tobacco products in order to determine whether 

or not they are flavored might subject Yarmouth’s entire regulation to federal 

preemption. Under the Tobacco Control Act, authority to issue “product standards” 

is in many instances reserved to the U.S. Food and Drug Administration (FDA). 21 

U.S.C. § 387p(a)(2)(A) (2019) (“No State or political subdivision of a State may 

establish or continue in effect with respect to a tobacco product any requirement 

which is different from, or in addition to, any requirement under the provisions of 

this subchapter relating to tobacco product standards[.]”). The term “product 

standard” is defined to include: 

(i) provisions respecting the construction, components, ingredients, 
additives, constituents, including smoke constituents, and properties of 
the tobacco product; 
 
(ii) provisions for the testing (on a sample basis or, if necessary, on an 
individual basis) of the tobacco product; 
 
(iii) provisions for the measurement of the tobacco product 
characteristics of the tobacco product; [and] 
 
(iv) provisions requiring that the results of each or of certain of the tests 
of the tobacco product required to be made under clause (ii) show that 
the tobacco product is in conformity with the portions of the standard 
for which the test or tests were required. . . .  
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21 U.S.C. § 387g(a)(4)(B) (2019). Accordingly, state or local rules that mandate 

product testing or measurement in order to show compliance with a regulatory 

requirement may be considered “product standards” and therefore preempted by 

federal law.19   

By contrast, the Tobacco Control Act makes clear that state and local 

governments have broad authority to regulate tobacco sales. 21 U.S.C. § 387p(a)(1) 

(2019) (“Except as provided in paragraph (2)(A) [limiting jurisdictions from, inter alia, 

issuing product standards], nothing in this subchapter . . . shall be construed to limit 

the authority of . . . a State or political subdivision of a State . . . to enact, adopt, 

promulgate, and enforce any law, rule, regulation, or other measure with respect to 

tobacco products that is in addition to, or more stringent than, requirements 

established under this subchapter, including a law, rule, regulation, or other measure 

relating to or prohibiting the sale [or] distribution . . .  of tobacco products . . . .”). 

Laws similar to Yarmouth’s have repeatedly been upheld against court challenges, 

with courts concluding that they focus on restricting the sales of flavored products 

and not on the regulation or examination of particular constituents. Nat’l Ass’n of 

Tobacco Outlets, Inc. v. City of Providence, R.I., 731 F.3d 71 (1st Cir. 2013); U.S. Smokeless 

Tobacco Mfg. Co. LLC v. City of New York, 708 F.3d 428 (2d Cir. 2013). 

                                                        
19 Amicus do not take a position on whether courts should would hold such a 

law to be preempted; it suggests that testing or measurement requirements could 
raise a controversial legal issue regarding a law’s validity. 
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In reviewing New York City’s law restricting the sales of flavored tobacco 

products, the Second Circuit explained this point in depth: 

Whether a product is governed by [New York City’s flavored tobacco 
ordinance] depends on its characteristics as an end product, and not on 
whether it was manufactured in a particular way or with particular 
ingredients. Unlike the [Tobacco Control Act’s] “special rule for 
cigarettes,” which prohibits manufacturers from producing cigarettes 
that contain “an artificial or natural flavor” as a constituent or additive, 
21 U.S.C. § 387g(a)(1)(A), the city ordinance explicitly does not turn on 
“the use of additives or flavorings,” but rather on whether the product 
itself imparts “a distinguishable taste or aroma,” N.Y. City Admin. 
Code § 17–713(b). In other words, the City does not care what goes into 
the tobacco or how the flavor is produced, but only whether final 
tobacco products are ultimately characterized by—or marketed as 
having—a flavor. . . .  We are therefore not persuaded that the City is 
infringing on the role reserved for the federal government . . . . 

 
U.S. Smokeless Tobacco, 708 F.3d at 435; see also Indeps. Gas & Serv. Stations Ass’ns, Inc. v. 

City of Chicago, 112 F. Supp. 3d 749, 754 (N.D. Ill. 2015) (“Chicago’s ordinance 

regulates flavored tobacco products without regard for how they are 

manufactured.”). 

Likewise, the Yarmouth Regulation focuses on the “end product,” and not on 

the specific additives or flavorings used. In exactly the same words as New York City’s 

law, the sales restriction in the Yarmouth Regulation turns on whether the final 

product imparts “a distinguishable taste or aroma”—and not on its chemical 

composition. This type of law is not preempted by the Tobacco Control Act. By 

contrast, the hypothetical alternative that Cumberland Farms is trying to insist 

upon—i.e., one that necessitates product testing in order to be enforced—might be. 
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C. Chemical product testing is logistically impractical for 
jurisdictions such as Yarmouth—and relying on the tobacco 
industry’s word is an unacceptable alternative.  

 
In addition to these legal flaws in Cumberland Farm’s argument, the notion 

that a small community like Yarmouth would be able to—much less required to—

conduct sophisticated product testing is wholly unrealistic. Even if it wished to, 

Yarmouth simply does not have the resources to analyze the chemical composition 

of tobacco products to determine whether or not they are flavored. The required 

mass spectrometry machine would cost tens of thousands of dollars (possibly more 

than $100,000), not to mention the costs of upkeep, the costs of maintaining and 

processing samples, and the cost of hiring, training, and retaining sufficiently 

experienced lab technicians (who would presumably also have to spend some of their 

time serving as expert witnesses to testify to the lab results). And once a locality 

determined impermissible constituents, it is likely that the tobacco industry would 

just find a new constituent that imparted a distinctive impermissible aroma and taste 

and use that one instead. The game of whack-a-mole would just continue.  

In the absence of any realistic option for high-tech testing, Cumberland Farms 

argues that the Board’s only option is to take at face value the tobacco company’s 

word that the product is unflavored. Given the tobacco companies’ long history of 

deceiving the public about their products (including Altria in particular), this is not 

an acceptable alternative. See United States v. Philip Morris USA, Inc., 449 F. Supp. 2d 1 
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(D.D.C. 2006) (detailing in a more than 1,600 page opinion how the tobacco 

industry, including Black and Mild’s parent company, misled the public for decades 

about the hazards of smoking and secondhand smoke, the addictiveness of nicotine, 

the harms of “light” cigarettes, and more—all in violation of federal racketeering 

law). Like any company accused of a violation, Cumberland Farms is entitled to 

present competent evidence that it did not violate the law. But “the tobacco company 

said it’s fine” is not a persuasive argument, and it certainly does not hold up against 

the considerable evidence marshalled by the Board. 

The two options that Cumberland Farms seems willing to accept—either 

expensive chemical testing or adopting without question the words of the 

manufacturer—are both flawed. Neither option is used in the day-to-day 

enforcement of local public health regulations in other arenas. Health inspectors, as 

discussed above, regularly rely on their own sight and smell to identify violations. 

Local jurisdictions do not engage in complex chemical testing to determine, for 

example, whether food stored in a restaurant has become contaminated or smoking 

has taken place on the premises—they speak to witnesses and use their own senses. 

So too here. And requiring a higher standard of proof in this case would inevitably 

have ripple effects that would more broadly undermine the effectiveness of local 

public health regulations in the Commonwealth. See Micah L. Berman, Smoking Out 

the Impact of Tobacco-Related Decisions on Public Health Law, 75 BROOK. L. REV. 1, 58 
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(2009) (describing how “legal decisions shielding the tobacco industry from 

regulation have opened the door to weakening other important public health 

regulatory regimes”). Cumberland Farms’ unrealistic enforcement requirements—

which have no basis in the Regulation’s text—must therefore be rejected. 

CONCLUSION 
 

For these reasons, the Court should uphold the Memorandum of Decision and 

Order of the Superior Court. 

      Respectfully submitted, 

 August 19, 2019    /s/ Rachel Bloomekatz   
Rachel Bloomekatz (Bar No. 674644) 
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Columbus, OH 43214 
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      Counsel for Amicus Curiae 

  

Massachusetts Appeals Court      Case: 2019-P-0020      Filed: 8/19/2019 11:23 AM



 32 
 

CERTIFICATE OF COMPLIANCE 

 I hereby certify, pursuant to Mass. R. App. P. 17(c)(9), that the foregoing brief 

complies with the rules applicable to the filing of amicus briefs, including Mass. R. 

App. P. 17 and 20. I further certify that this brief complies with the length limitations 

of Mass. R. App. P. 20(a)(2)(C) because it was prepared in 14-point proportionally 

spaced Baskerville font, contains 6,337 non-excluded words, and was prepared using 

Microsoft Word 2016.   

 August 19, 2019    /s/ Rachel Bloomekatz   
Rachel Bloomekatz (Bar No. 674644) 
37 W. Dominion Blvd. 
Columbus, OH 43214 
(614) 259-7611 
rachel@bloomekatzlaw.com 

 

  

Massachusetts Appeals Court      Case: 2019-P-0020      Filed: 8/19/2019 11:23 AM



 33 
 

CERTIFICATE OF SERVICE 

Pursuant to Mass. R. App. P. 13(e) and 17(c)(10), I hereby certify that on 

August 19, 2019, I served the foregoing brief of amicus curiae The Public Health 

Law Center in Cumberland Farms v. Town of Yarmouth Board of Health, No. 2019-P-0020 

(Mass. Ct. App.) upon the following attorney(s) of record for each party, by the 

Electronic Filing System:  

Michael Kennefick, Esq. 
Mead, Talerman & Costa, LLC 
730 Main Street, Suite 1F 
Millis, MA 02054 
michael@mtclawyers.com 
 
Matthew T. Durand, Esq. 
Cumberland Farms, Inc. 
165 Flanders Road 
Westborough, MA 01581 
mdurand@cumberlandfarms.com 
 
 
 
 
 

Douglas A. Troyer 
Kimberlay A. Bielan 
Moriarty Troyer & Malloy LLC 
30 Braintree Hill Office Park,  
Suite 205 
Braintree, Ma 02184 
dtroyer@lawmtm.com 
kbielan@lawmtm.com 
 
Joshua D. Dunlap  
Pierce Atwood LLP 
Merrill’s Wharf 
254 Commercial Street 
Portland, ME 04101 
(207) 791-1103 
jdunlap@pierceatwood.com 

 
 
 

 August 19, 2019    /s/ Rachel Bloomekatz   
Rachel Bloomekatz (Bar No. 674644) 
37 W. Dominion Blvd. 
Columbus, OH 43214 
(614) 259-7611 
rachel@bloomekatzlaw.com 

 
Counsel for amicus curiae 

Massachusetts Appeals Court      Case: 2019-P-0020      Filed: 8/19/2019 11:23 AM


