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Michael Freiberg

Introduction

When most tobacco control laws were drafted, 
smoking was a national scourge. In 1965, when 
Congress adopted the Federal Cigarette La-
beling and Advertising Act,1 the adult smok-
ing rate in the United States was 42.4 per-
cent.2 When the major cigarette manufacturers 
signed the Master Settlement Agreement in 
1998,3 the adult smoking rate was still high at 
24.7 percent.4 In contrast, the rate of smokeless 
tobacco use among young adults in the same 
year was 5.4 percent.5 

Smoking rates have decreased since their peak 
in the mid-twentieth century.6 However, there 
has been no commensurate decrease in the use 
rate of non-cigarette tobacco products,7 often 
called other tobacco products or OTPs.8 Indeed, 
recent studies have shown an increase in the use 
of such products,9 including novel products 
such as snus, hookah, little cigars, and electron-

ic cigarettes.10 In fact, the increased diversity  
of products may be partly responsible for the 
alarming rates of tobacco use among U.S. teenag-
ers. It is no coincidence that major U.S. tobacco 
companies are now selling OTPs — including 
dissolvable tobacco products and snus — under 
their most popular cigarette brand names,11 are 
contemplating entering the market for electronic 
cigarettes,12 and have substantially increased the 
amount spent on marketing these products.13 

With all of these novel tobacco and nicotine 
products available, it is important that tobacco 
control laws be written broadly so that these 
products are not excluded. Failure to enact com-
prehensive laws poses serious risks to public 
health, from tobacco initiation14 to the con-
tinuation of tobacco use by smokers and other 
tobacco users who may otherwise try to quit.15 

When President Obama signed the Family 
Smoking Prevention and Tobacco Control Act 
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(TCA)16 into law on June 22, 2009, it marked 
a new era of extensive federal regulation of to-
bacco products. The Food and Drug Adminis-
tration (FDA) is now the agency responsible for 
tobacco regulation, with public health serving as 
its lodestar.17 As this article discusses, however, 
this law still leaves some gaps in regulation.

As an initial matter, most of the law applies only 
to four classes of products: cigarettes, cigarette 
tobacco, roll-your-own tobacco, and smokeless 
tobacco.18 This means that products such as 
electronic cigarettes, cigars, and water pipes 
are not yet regulated by the FDA, although the 
agency has the authority to assert jurisdiction 
over such products through regulation.19 As this 
paper will demonstrate, parts of the law exclude 
some OTPs that fall into these four regulated 
categories.20 

Although these gaps are troubling, they cre-
ate an opportunity for state and local govern-
ments to fill these regulatory holes until the 
FDA chooses to exercise jurisdiction over all 
OTPs. Indeed, states should regulate OTPs in 
the absence of FDA regulation. State and local 
governments are often viewed as a “laboratory” 
where strong policy can be adopted.21 State and 

local regulation can also serve as an impetus for 
the FDA to advance its mission of public health. 
Unfortunately, many state and local laws also 
fail to account for OTPs, increasing the appeal 
of and access to the products and jeopardizing 
public health.22 Now, more than ever, it is criti-
cal that tobacco control laws — whether at the 
federal, state, or local level — sensibly regulate 
all tobacco and nicotine products, while exempt-
ing products that can genuinely advance public 
health goals such as smoking cessation.

This article will examine deficiencies in many 
federal, state, and local tobacco control laws 
relating to OTPs, using five products as case 
studies. These weaknesses increase the likelihood 
that OTPs will be used by youth and that cur-
rent tobacco users will continue to use tobacco. 
This article will focus on areas which are ripe 
for regulation at the state and local level. The 
tobacco control laws in Minnesota, which of-
fer a unique perspective on the regulation of 
OTPs, will be highlighted in this discussion. 
In 2010, the Minnesota Legislature updated 
the state’s tobacco laws by enacting the Tobacco 
Modernization and Compliance Act of 2010 
(TMCA).23 The article will describe how the 
TMCA addresses OTPs in greater detail. 

Types of Products and Health Risks

Because of the wide variety of tobacco prod-
ucts available,24 examining how every tobacco 
product is regulated would be an unmanageable 
task. The task can be made more manageable, 
however, by examining five varied products that 
have developed a significant domestic market 
presence or have strong potential to do so. This 
article examines the following products: dissolv-
able tobacco products, electronic cigarettes, little 
cigars, snus, and water pipes. A brief description 
of each product type follows.

This section will also briefly describe health 
concerns associated with each of these products. 
Ultimately, the magnitude of risk associated 
with the use of these OTPs may not be at the 
same level as that of cigarettes.25 This does not 
mean, however, that the use of these products 
is risk-free.

It should also be emphasized that the health 
effects of OTPs are not as well understood as 
the health effects of more established combus-
tible tobacco products, such as cigarettes.26 In a 
sense, this relative lack of understanding makes 
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the presence of these nontraditional products in 
the market all the more troubling. In the event 
these poorly understood products are in fact 
more dangerous than it is currently assumed, 
decisive regulatory action is that much more 

critical. Although only a limited amount of 
research has been conducted on OTPs, a few 
health concerns are known and warrant descrip-
tion in this article. 

 Dissolvable Tobacco Products 

The FDA has described dissolvable tobacco 
products as “flavored, smokeless tobacco prod-
ucts that resemble candy products and dissolve 
in the mouth of the user.”27 Unlike “traditional” 
smokeless tobacco, the use of dissolvable tobacco 
products does not involve spitting.28 

These products are potentially lucrative. R.J. 
Reynolds recently began the second phase of 
test marketing three types of dissolvable tobacco 
products under its popular Camel brand.29 Star 
Scientific, Inc., has been selling two brands of 
dissolvable tobacco, Ariva and Stonewall, since 
2001 and 2003, respectively.30 In January 2011, 
Star Scientific sought approval to sell a new 
line of dissolvable tobacco products under these 
brand names31 as “modified risk tobacco prod-
ucts.”32 The new products are named Ariva-
BDL and Stonewall-BDL.33 In a puzzling 
decision a few months later, the FDA concluded 

that the products were not subject to regulation 
as tobacco products.34 The rationale for this 
conclusion is unknown. In a letter obtained 
through a Freedom of Information Act request, 
the explanation of this decision was redact-
ed.35 As a result of this decision, these products 
are not subject to any federal regulation.

Dissolvable tobacco products pose a few known 
health risks. First, recent studies have shown that 
dissolvable tobacco products can lead to tobacco 
initiation, particularly by children.36 Second, 
dissolvables contain addictive nicotine and 
can lead to continued use of other forms of 
tobacco.37 Indeed, the marketing of dissolv-
able tobacco products directly anticipates dual 
use with other tobacco products.38 The use of 
dissolvable tobacco products also carries the 
risk that a child may be poisoned by ingesting 
them.39 Finally, the products are carcinogenic.40 

 Electronic Cigarettes 

Electronic cigarettes, or “e-cigarettes,” often 
referred to as “electronic nicotine delivery sys-
tems” (ENDS) in scientific literature, deliver 
nicotine or other substances to a user in the form 
of a vapor.41 They often physically resemble a 
cigarette, but are typically composed of a re-
chargeable, battery-operated heating element, a 

replaceable cartridge that may contain nicotine 
or other chemicals, and an atomizer that, when 
heated, converts the contents of the cartridge 
into a vapor.42 

Although the FDA’s stance on the regulation 
of e-cigarettes has shifted because of litigation, 
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it is clear that the agency views the products as 
unhealthy. The FDA took enforcement action 
against manufacturers of e-cigarettes, claiming 
that they violate the Federal Food, Drug, and 
Cosmetic Act.43 Specifically, the FDA alleged 
“violations of good manufacturing practices, 
making unsubstantiated drug claims, and using 
the devices as delivery mechanisms for active 
pharmaceutical ingredients like rimonabant 
and tadalafil.”44 E-cigarette manufacturers 

sued the FDA, claiming that their products 
should be regulated as tobacco products, not 
as drugs.45 The Court of Appeals for the Dis-
trict of Columbia recently ruled in favor of the 
manufacturers on the issue.46 The FDA chose 
not to appeal this ruling announcing that it 
would henceforth regulate e-cigarettes as to-
bacco products “unless they are marketed for 
therapeutic purposes, in which case they are 
regulated as drugs and/or devices.”47 

 Little Cigars

The term “little cigar” does not have a consis-
tent definition. To a large extent, the term is a 
misnomer used by tobacco companies to exploit 
loopholes that will be discussed in more detail 
later in this article.48 In many instances, the 
products are indistinguishable from cigarettes 
and do not deserve a separate appellation. How-
ever, some statutes define the term, typically 
for purposes of taxation.49 Typically, statutes 
define a “little cigar” or a “small cigar” as a roll 
for smoking wrapped in a leaf of tobacco or 
a substance containing tobacco and weighing 

three50 or four51 pounds per thousand. The 
State of Washington defines a little cigar as a 
cigar with a cigarette-like filter.52 Many states 
do not define the term at all.53 

Between 1997 and 2007, the sale of little cigars 
increased by 240%.54 This sales increase is trou-
bling from a public health standpoint as little 
cigars share many of the same adverse health 
effects as other combustible tobacco products, 
such as increased risk of tobacco initiation, to-
bacco continuation, cancer, and other lung and 
heart diseases.55 

 Snus

Snus is a spit-free form of moist snuff that 
comes in small pouches resembling tea bags, and 
is intended to be placed between one’s gum and 
upper lip.56 The product originated in Sweden; 
“snus,” which rhymes with “moose,” is the Swed-
ish word for “snuff.”57 In the U.S., snus is being 
sold under the popular Camel and Marlboro 
brand names.58 

Snus presumably presents similar risks to the 
products already discussed, with the exception of 
lung disease. The products are carcinogenic and 
contain addictive nicotine, potentially represent-
ing a gateway to smoking.59 Studies have found 
a potential correlation between snus use and 
increased preterm birth60 and colon cancer.61 
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 Water Pipes

Water pipes, also known as “hookahs” or “shi-
shas,”62 are used to smoke tobacco or other 
substances.63 A water pipe typically consists of 
a head, body, water bowl, and hose.64 The bowl 
contains water through which smoke passes 
prior to being inhaled by the smoker.65 The 
practice of smoking using water pipes origi-
nated in the Middle East and is growing in 
popularity in U.S. college towns66 and is in use 
among immigrant communities.67 Many dif-
ferent products can be smoked in water pipes, 
not all of which contain tobacco.68 

Because many different products can be smoked 
in water pipes throughout the world, it is difficult 
to make general statements about the health ef-
fects of smoking products in water pipes.69 To the 
extent the products are unknown, however, there 
is a need for strong regulation until the health 
effects can be more conclusively determined.70 

Further, several health risks have been docu-
mented as associated with water pipe smoking. 
Hookah smoke contains significant amounts 
of nicotine, tar, heavy metals, and carcino-

gens.71 Due to the longer, more sustained period 
of inhalation, hookah use may actually increase 
exposure to the carcinogens in tobacco.72 In 
addition, shared mouthpieces and heated, moist 
smoke may enhance the opportunity for infec-
tions and diseases such as herpes, hepatitis, and 
tuberculosis to spread.73 For these reasons, the 
World Health Organization issued an advisory 
on hookah smoking in 2005 which recommend-
ed, among other things, regulating water pipes 
and shisha in the same way as cigarettes and 
other tobacco products, and prohibiting water 
pipe use in public places in the same manner as 
cigarette and other tobacco smoking.74 

The serious health risks of all of these OTPs 
are troubling, particularly since many of them 
are available on the market without first being 
subject to procedures created by the TCA and 
required for new tobacco products75 or modified 
risk tobacco products.76 Additional regulatory 
gaps may lead to greater access to the products. 
Those gaps, and the ways state and local govern-
ments can address them, will be examined next.

Weaknesses in Regulation

Regulation of OTPs is inadequate in at least 
five areas: pricing, characterizing flavors, youth 
access, use restrictions, and health warnings. As a 
result, these gaps in regulation could increase the 
likelihood of tobacco access by minors, as well as 
the initiation and continuation of tobacco use — 
all of which will have a clear adverse impact on 
public health. State and local governments can 
play a key role in addressing these regulatory gaps. 

The Price of OTPs 

Regulatory gaps impact the price of OTPs in 
at least four areas: taxation; free samples; price 
reductions such as coupons, discounts, and re-
bates; and minimum pack size. These gaps po-
tentially render OTPs cheaper than cigarettes 
and other more traditional tobacco products. 
Studies have shown that lowering the cost of 
tobacco products can result in greater access to 
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those products by minors.77 The public health 
risk of a low price for OTPs is therefore appar-
ent. The TCA explicitly preserves the ability of 
state and local governments to restrict the sale 
and distribution of tobacco products,78 so this is 
an area that is ripe for state and local regulation. 

Tax Laws 

Tobacco tax laws arguably have the strongest 
effect on the price of tobacco products.79 Un-
fortunately, many state tax laws define tobacco 
in a way that potentially excludes some OTPs. 
This can occur for one of two reasons: either 
the definition is limited to products that can 
be smoked or chewed,80 or the OTP may not 
contain tobacco. 

First, many of these products are neither chewed 
nor smoked. For example, it is questionable 
whether these laws would apply to dissolvable 
tobacco products, because the products dis-
solve in one’s mouth. These products are not 
smoked and, at least arguably, are not chewed. 
Indeed, the directions on the back of a pack 
of Camel Orbs state: “Don’t chew or swallow 
one whole.”81 Likewise, the website for Ariva 
brand dissolvable tobacco advises, “do not chew 
or swallow the product.”82 It may be no co-
incidence that the three states in which R.J. 
Reynolds initially test marketed dissolvable to-
bacco products under the popular Camel brand 
— Indiana, Ohio, and Oregon83 — have tax 
definitions that are limited by this wording.84 

Similarly, because of the absence of chewing or 
smoking, most of these tax laws do not apply to 
snus or electronic cigarettes. Snus use involves 
placing a tobacco pouch between a user’s lip and 
gum.85 Electronic cigarette use involves the oral 
expulsion of a heated water vapor, a process some-
times referred to as “vaping,” rather than smoking.

Minnesota’s tax laws present an interesting case 
study on how to address this issue. Until August 
1, 2010, the tax for OTPs in Minnesota applied 
only to certain listed products and other products 

that are “prepared in such manner as to be suitable 
for chewing or smoking in a pipe or otherwise, or 
both for chewing and smoking.”86 Because many 
of these OTPs are neither chewed nor smoked, it 
was debated whether or not they were taxable as 
tobacco products in Minnesota. If not, only the 
state sales tax of 6.875 percent and any local sales 
taxes would apply to these OTPs. In contrast, the 
state charges $1.23 in fees and excise taxes per pack 
of cigarettes, in addition to the state sales tax.87 

To address this potential gap in regulation, in 
2010, the Minnesota legislature clarified the defi-
nition of “tobacco products” in the tax code. “To-
bacco products” are now defined as any tobacco 
product that is “intended for human consumption, 
whether chewed, smoked, absorbed, dissolved, 
inhaled, snorted, sniffed, or ingested by any other 
means.”88 It is now clear that these OTPs will be 
taxed as tobacco products in Minnesota. Unfor-
tunately, no other state has taken this step.

Some OTPs may not fall within the ambit of 
state tax laws for a reason beyond the method 
used to absorb the product into the body: they 
may not be tobacco products at all. For example, 
the FDA has concluded that some dissolvable 
tobacco products do not meet the statutory 
definition of tobacco products and are therefore 
exempt from federal regulation.89 In the case of 
e-cigarettes, the FDA recently responded to an 
unfavorable court ruling90 by announcing that 
it would regulate electronic cigarettes as tobacco 
products.91 However, it is still not clear whether 
every product marketed as an electronic cigarette 
contains tobacco or even nicotine derived from 
tobacco.92 Similarly, some materials smoked in 
water pipes may not be taxable as tobacco prod-
ucts because they are not made from tobacco.93  

Consequently, with the exception of little cigars, 
there is a risk that all of the types of OTPs 
highlighted in this article may not be considered 
tobacco products under many tax laws, either 
because they do not contain tobacco, or because 
they are not absorbed into the body through 
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the means required in the statutory definition. 
If a tax official were to determine that any of 
these types of OTPs do not meet the definition 
of a tobacco product, no tobacco tax would be 
applied to the product; only the state sales tax 
would apply. This would result in the product 
being severely under-taxed, potentially increas-
ing the use of the products among youth.

To be sure, a legitimate argument could be made 
that non-tobacco products should not be taxed 
as tobacco products, because they are not to-
bacco products by definition. However, in light 
of the potential harmful effects of many of these 
products, it would be worthwhile for policymak-
ers at least to discuss whether a state’s tobacco 
tax should apply to these products as well.

It is not just the definitions in tax laws that 
can lead to an artificially low price for OTPs. 
Even in states with tobacco tax laws that do 

contemplate all of these OTPs, the tax rate for 
these products may be substantially lower than 
that of more traditional tobacco products. While 
many states apply a fixed excise tax to ciga-
rettes,94 OTPs are often taxed on an ad valorem 
or percentage-of-price basis.95 While this form 
of taxation has the advantage of increasing with 
inflation, many states set the percentage at a 
level substantially below the excise tax.96 

The price disparity between cigarettes and OTPs 
is readily apparent. In the case of dissolvable 
tobacco products, the web site for Ariva and 
Stonewall brand dissolvable tobacco products 
states that the products are “roughly half the 
cost of premium smokeless products” and that 
a pack of twenty tablets is “about one dollar less 
than a pack of premium cigarettes.”97 It is also 
instructive to examine the tax rates in two of 
the states in which Camel-brand dissolvable 
tobacco products were test marketed. In Indiana, 
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OTPs were taxed at only twenty-four percent 
of the wholesale price of tobacco at the time 
Camel-brand dissolvables were being test mar-
keted,98 and a package of fifteen Camel Orbs 
sold for less than three dollars.99 In contrast, 
a pack of premium brand cigarettes costs ap-
proximately five dollars in Indiana.100 In Ohio, 
OTPs are taxed at only seventeen percent of the 
wholesale price.101 Although the proper relative 
level of taxation between cigarettes and OTPs can 
be debated, the frequently lower rate for dissolv-
ables may increase the use rates of the products 
among youth and create a public health hazard.

Little cigars pose a unique problem in many 
jurisdictions because they are often taxed on an 
ad valorem basis even though they are virtually 
indistinguishable from cigarettes. The wholesale 
price of the products is so low that even a rea-
sonably high tax rate leaves them dramatically 
cheaper than cigarettes. In Minnesota, for ex-
ample, the price differential is stark, even though 
the state has a relatively high OTP tax rate of 

seventy percent.102 A smoker can purchase a 
pack of twenty filtered little cigars for less than 
two dollars, while a pack of twenty cigarettes 
costs over five.103 In 2011, legislation was in-
troduced to correct this imbalance.104 

Several states and the federal government tax 
OTPs not on an ad valorem basis, but apply a tax 
based on the weight of the product.105 This tax 
rate has the potential to severely under tax many 
OTPs because of the extremely low weight of 
many of these products. To take the most ex-
treme example, a tax of $1.00 per ounce on 
a pack of fifteen Camel Orbs would amount 
to less than $0.01 per dose.106 Snus is also a 
very lightweight product. Marlboro sells snus in 
pouches weighing one gram (one twenty eighth 
of an ounce) and one half-gram (one fifty sixth 
of an ounce),107 meaning the same dollar-per-
ounce tax would yield only $0.035 and $0.018 
per dose, respectively. An additional problem 
with weight-based taxes is that they do not in-
crease with inflation as would an ad valorem tax. 
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It is no coincidence that tobacco companies 
advocate for weight-based taxes in many 
states.108 As part of these campaigns, tobacco 
companies will often advocate for a weight-
based tax rate at a level sufficient for a state to 
see a modest increase in revenue from the out-
set.109 In challenging budget times, it is often 
difficult for legislators to refuse this additional 
revenue. This is particularly true when the inter-
est group most likely to oppose a tax is in fact 
proposing it, as weight-based tax proposals are 
being advocated by UST, the largest U.S. smoke-
less tobacco manufacturer.110 Indeed, some states 
have fallen prey to these arguments and adopted 
weight-based taxes.111 However, because the tax 
value is stagnant, it loses value over time and the 
products become more affordable, while low-
weight products are severely under-taxed from 
the outset. These low tax rates increase the risk 
that OTPs will be used by minors.

To better accommodate OTPs, state tax laws 
should be written comprehensively to ensure 
that all tobacco and related products are covered, 
not merely those that are chewed or smoked. An 
ad valorem tax is preferable to a weight-based 
tax, but it should be set at a high level to mirror 
the excise tax on cigarettes. This system would 
work for dissolvable tobacco products, snus, and 
tobacco smoked in water pipes. Little cigars 
that resemble cigarettes should be taxed at the 
cigarette rate.112 

Because e-cigarettes are a very different kind 
of product containing electronic parts, existing 
tobacco tax laws may not be a good fit for these 
products. However, a new system should be 
developed to ensure that a comparable tax can 
be applied to them, unless the FDA determines 
conclusively that the products have genuine 
therapeutic uses, such as smoking cessation.

Tobacco taxes are unquestionably within the 
bailiwick of state governments.113 So, unlike 
some of the other regulatory approaches sug-
gested in this article, there should be no debate 

about the authority of states to adopt these 
policies. Indeed, in an era of ever-tightening 
public budgets, the appeal of increasing tobacco 
taxes is apparent.114 

Some advocates recommend taxing tobacco 
products according to their toxicity or nico-
tine level.115 Under this system, products low 
in tobacco-specific nitrosamines (carcinogens 
found only in tobacco products) would be taxed 
at a lower rate than products with a higher rate 
of these carcinogens in an attempt to steer con-
sumers towards the least harmful or least ad-
dictive products. As stated previously, however, 
the health effects of novel tobacco products are 
poorly understood, even by international experts 
and federal regulators. Adopting this sort of 
system would be well beyond the capabilities 
of health officials and policymakers working for 
cash-strapped state and local governments. If 
and when a comprehensive approach is recom-
mended by high-level officials, state and local 
governments can reconsider their systems of 
taxation. Until that point, however, it makes 
sense to treat all products equally. 

Free Samples 

In June 2010, acting under a statutory directive 
contained in the TCA, the FDA implemented a 
rule limiting the ability of tobacco manufactur-
ers to sell and market their products.116 This 
rule restricts the distribution of free samples of 
“cigarettes, smokeless tobacco, or other tobacco 
products.”117 Limiting the ability of tobacco 
manufacturers to distribute free samples of their 
products is an important objective to advance 
public health.118 

This is the only provision in both the rule and 
the TCA that specifically addresses “other to-
bacco products.”119 The definition of “tobacco 
products’’ is very broad and includes “any prod-
uct made or derived from tobacco that is in-
tended for human consumption.”120 Clearly, 
dissolvable tobacco products, little cigars, snus, 
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and tobacco smoked in water pipes would meet 
this definition, since they all contain tobacco. In 
light of the FDA’s recent decision to regulate 
electronic cigarettes as tobacco products,121 it 
appears that these products would also meet 
the definition. Assuming that the products are 
regulated, the TCA restricts the distribution of 
free samples of all of these products.

However, some sections of the TCA suggest that 
the sampling restriction should not be read so 
broadly. As mentioned previously, the introduc-
tory language to the law states that it applies 
only to “cigarettes, cigarette tobacco, roll-your-
own tobacco, and smokeless tobacco.”122 The 
TCA specifies that the FDA rule is “deemed to 
be issued” according to this authority.123 Un-
der this interpretation, the restriction on free 
samples would apply only to cigarettes, cigarette 
tobacco, roll-your-own tobacco, and smokeless 
tobacco. It appears that this is the position that 
the FDA has taken.124 Therefore, electronic 
cigarettes, little cigars, and anything smoked in 
water pipes would not be subject to the restric-
tions on free sampling in the TCA. 

This distinction between the two interpretations 
of the sampling provision of the TCA is more 
than academic. It has been reported that tobacco 
companies have distributed free samples of little 
cigars at family-friendly events.125 When con-
fronted by local public health officials, tobacco 
industry representatives cite to FDA documents 
stating that little cigars are exempt from the 
sampling restrictions.126 

Even under the FDA’s interpretation of the 
free sampling provision, some of the products 
examined in this article would still fall within 
the purview of the restriction on free samples. 
“Smokeless tobacco” is defined as “any tobacco 
product that consists of cut, ground, powdered, or 
leaf tobacco and that is intended to be placed in 
the oral or nasal cavity.”127 This definition would 
clearly include snus, which has been defined as 
“small pouches of moist powdered tobacco.”128 

The case is less clear with some dissolvable to-
bacco products. Camel-brand dissolvable to-
bacco products are described as being “made of 
finely ground tobacco with mint or cinnamon 
flavoring.”129 Because they are ground tobacco, 
Camel-brand dissolvable tobacco products meet 
the definition of smokeless tobacco and fall 
within the restriction on free samples. Accord-
ing to documents on file with the Securities and 
Exchange Commission (SEC), Ariva dissolvable 
tobacco products are “compressed powdered 
tobacco.”130 Yet, as mentioned previously, the 
FDA does not consider the new line of Ariva 
and Stonewall products to be tobacco prod-
ucts.131 Assuming the products are not tobacco 
products, free samples of these products can be 
distributed. 

An exception further limits the effectiveness 
of the restriction on free samples. Under this 
exception, free samples of smokeless tobacco 
may be distributed in “qualified adult-only fa-
cilities.”132 A “qualified adult-only facility” must 
meet several specific criteria,133 but it appears 
that the definition was written in contemplation 
of tobacco company sampling tents often seen at 
rodeos or motor racing events.134 Although mi-
nors are not permitted in such facilities, young 
adults certainly may enter, as may minors if 
the provision prohibiting the presence of mi-
nors is not enforced. Because of the size and 
billboard-like nature of these tents, they can also 
serve functionally as advertising for smokeless 
tobacco companies, thus undermining existing 
restrictions on advertising that can be noticed 
by minors.135 

Furthermore, the free samples of tobacco dis-
tributed in a “qualified adult-only facility” are 
limited to one package containing 0.53 ounces 
(fifteen grams) of smokeless tobacco, or “eight 
individual portions” of smokeless tobacco, 
whichever weighs less.136 Because of the incred-
ibly low weight of many OTPs — in particular, 
dissolvable tobacco products — this provision 
has the potential to turn into a significant loop-
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hole. A package of twenty Stonewall dissolvable 
tobacco pellets, for example, weighs only 0.335 
ounces, while a tin of fifteen pouches of Camel 
Snus weighs only 0.32 ounces.137 Both are well 
under the 0.53 ounce limit. 

Although the FDA’s narrow interpretation of 
the law and the exemption for qualified adult-
only facilities limit the effectiveness of the free 
sampling provision, state and local governments 
can, should, and do fill the gap. At least nineteen 
states and the District of Columbia restrict the 
distribution of free samples in some way.138 Un-
fortunately, many of the state and local laws in 
place are flawed. One of the most notable flaws 
is the inconsistency in both the scope and effec-
tiveness of these laws. For example, some of the 
laws apply only to products that are smoked or 
chewed,139 or are even more limited.140 Many 
laws also have exemptions that limit their ef-
fectiveness.141 The Smokeless Tobacco Master 
Settlement Agreement, which settled lawsuits 
between the major smokeless tobacco manu-
facturer and forty-five state attorneys general, 
also limits the distribution of free samples of 
smokeless tobacco.142 However, the settlement 
has at least three weaknesses: it applies only to 
products produced by manufacturers that par-
ticipated in the agreement, it exempts adult-only 
facilities, and it exempts two-for-one offers.143 

Minnesota’s free sample law is particularly in-
structive. Until August 2010, a law prohibiting 
the distribution of tobacco products “at no cost 
or at nominal cost for product promotional pur-
poses”144 applied only to tobacco products that 
can be smoked, as well as to “chewing tobacco or 
tobacco snuff.” Although this latter term argu-
ably included dissolvable tobacco products, the 
law was clarified in 2010 to ensure the product’s 
inclusion.145 Unfortunately, this change did not 
address all of the flaws with Minnesota’s law. For 
example, the law still does not define the term 
“nominal cost,” which could lead to attempts to 
circumvent the law or otherwise result in access 
to deeply discounted tobacco products. The law 

also contains an exemption for the distribu-
tion of “single serving samples of tobacco … 
in tobacco stores,” but this exemption is likely 
superseded by the new federal regulation, except 
in tobacco stores that qualify as “qualified adult-
only facilities.” 

To diminish the likelihood of tobacco usage 
initiation and continuation, state and local gov-
ernments should prohibit the distribution of all 
free samples of OTPs and unapproved products 
delivering nicotine. This would have the effect of 
eliminating the exemption in the federal law for 
“qualified adult-only facilities.” It is well within 
the authority of states to adopt such a regula-
tion. The TCA explicitly protects the ability of 
state and local governments to regulate “the sale, 
distribution, possession, exposure to, access to, 
advertising and promotion of, or use of tobacco 
products by individuals of any age.”146 

Furthermore, the authority of state and local 
governments to adopt regulations pertaining to 
OTPs may be even more unquestionable than 
their ability to regulate cigarettes. The Fed-
eral Cigarette Labeling and Advertising Act 
(FCLAA) prohibits state and local governments 
from adopting any “requirement or prohibition 
based on smoking and health … with respect 
to the advertising or promotion of any” prop-
erly labeled cigarettes.147 Although the TCA 
relaxed this preemption to allow state and local 
governments to adopt “specific bans or restric-
tions on the time, place, and manner, but not 
content, of the advertising or promotion of any 
cigarettes,”148 this provision still acts as a check 
on the ability of state and local governments to 
adopt regulations relating to the marketing of 
cigarettes. The ability of state and local govern-
ments to regulate non-cigarette tobacco products 
has no comparable limitation. Regulations on 
OTPs are limited only by the First Amendment 
and other constitutional provisions.149 
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Coupons, Discounts, and Rebates 

The federal tobacco marketing regulation does not 
define the term “free samples.” This phrase has 
been interpreted narrowly,150 leading to increased 
access to the products and low prices manifested 
through sales techniques including coupons, re-
bates, and two-for-one offers. The only restriction 
on coupons in the regulation is a prohibition on 
the mail-order redemption of coupons.151 

Tobacco manufacturers use coupons and other 
price-related incentives to make their products 
more attractive to consumers,152 particularly 
young consumers, and to dull the effects of ris-
ing tobacco taxes. In recent years, the tobacco 
industry has spent staggering sums on price-
related strategies such as coupons and value-
added discounts.153 In 2006 alone, smokeless 
tobacco companies spent sixty-nine percent, or 
$246 million, of their advertising and promo-
tional expenditures on price-related strategies 

such as promotional allowances, coupons, retail 
value added programs, and price discounts.154 

Although some states regulate the use of coupons 
for tobacco products,155 they appear to be a small 
minority of jurisdictions and the effectiveness of 
the regulations varies. Approximately half the 
states also have minimum price laws.156 How-
ever, most of these laws apply only to cigarettes, 
and many have loopholes that undermine their 
effectiveness.157 Minnesota, for example, has a 
law in place prohibiting the sale of cigarettes be-
low their wholesale cost.158 However, the law ap-
plies only to cigarettes, and it contains exceptions 
for “isolated” transactions, “bona fide clearance” 
sales, and damaged goods.159 The availability 
of heavily discounted OTPs represents a severe 
gap in regulation and a public health hazard, 
particularly among youth.

Restricting or prohibiting the redemption of 
coupons for OTPs is an effective policy ap-

In 2006 alone, smokeless tobacco companies 
spent $246 million on price-related strategies 
such as promotional allowances, coupons, retail 
value added programs, and price discounts.
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proach for state and local government to con-
sider.160 While increasing tobacco taxes may be 
the most effective price control strategy to re-
duce tobacco use, local governments frequently 
do not have taxation authority and tax increases 
may be controversial. Coupon restrictions may 
be a more politically palatable approach that 
can be adopted by local governments as well 
as state governments. Further, for the reasons 
stated in the above discussion of restrictions 
on the distribution of free samples, FCLAA 
preemption is not a concern if such a regulation 
applied only to non-cigarette tobacco products. 

Minimum Pack Size 

Another regulatory gap affecting the price of 
OTPs is the lack of a minimum pack size. If to-
bacco products are sold individually, the price of 
the products is lower than when the products are 
sold as part of a pack, increasing the possibility 
of youth tobacco use. For this reason, the federal 
tobacco marketing regulation prohibits the sale 
of cigarettes in packages containing fewer than 
twenty cigarettes.161 Single cigarette sales have 
been shown to appeal to minors because of 
their low price, and have the potential to lead 
to tobacco initiation.162 

Unfortunately, no comparable restriction exists 
for non-cigarette tobacco products. In Min-
nesota, for example, Stonewall brand dissolv-
able tobacco tablets are sold in packs of five for 
$1.49.163 This price may be considerably more 
appealing to a young person than the price of a 
pack of premium brand cigarettes — typically 
at least five dollars. The ability of cash-strapped 
young people to purchase a small number of 
OTPs at a lower price than an expensive pack of 
cigarettes represents another public health risk. 

To combat price disparities caused by small packs 
of OTPs, state and local governments should 
adopt regulations creating a minimum pack size 
for OTPs sold in discrete units. Such a regula-
tion may not be well suited to non-cigarette to-
bacco products not sold in discrete or single-dose 

units, such as moist snuff or water pipe tobacco. 
However, such a restriction would work well for 
products like dissolvable tobacco products and 
snus. It would also work well for little cigars, 
although policymakers may want to exempt 
premium cigars, which are often sold singly. A 
minimum pack size requirement would be one 
effective option to ensure that many OTPs have 
a price that is compatible with cigarettes. 

Flavoring 

Fruit, Candy, and Alcohol Flavors 

Price is not the only area where the regulation 
of OTPs lags behind the regulation of cigarettes. 
OTPs are still sold in flavors such as fruit, candy, 
or alcohol. It has been well established that these 
flavors increase the appeal of tobacco products 
among youth, which can potentially lead to 
tobacco initiation. In the context of cigarettes, 
documents uncovered in tobacco litigation dem-
onstrate that tobacco manufacturers use these 
flavors “as a way to target youth.”164 

In 2006, thirty-nine states’ attorneys general 
settled an investigation into potential violations 
by R.J. Reynolds of the 1998 Master Settlement 
Agreement between forty-six states and the 
major cigarette manufacturers.165 R.J. Reyn-
olds had been targeting youth by selling vari-
ous candy, fruit, and alcohol flavored cigarettes. 
As part of the 2006 settlement, R.J. Reynolds 
agreed not to sell cigarettes containing flavors 
currently seen in many OTPs. Specifically, R.J. 
Reynolds agreed not to sell cigarettes containing 
flavors such as cocoa, cacao, mocha, cinnamon, 
and mint (excluding menthol).166 

More recently, the TCA prohibited tobacco 
manufacturers from including a “characterizing 
flavor” in cigarettes, with the exception of men-
thol and tobacco flavors.167 The law does not 
prohibit these flavors in non-cigarette tobacco 
products.168 Indeed, the use of such flavors in 
each of the studied product types has been well 
documented. Stonewall brand dissolvable to-
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bacco tablets come in cinnamon, citrus, java, mint, 
and wintergreen flavors.169 Electronic cigarettes 
are sold in flavors like strawberry and choco-
late.170 Many products that can be termed little 
cigars are sold in flavors including wine, sweet, 
peach, grape, and strawberry.171 Marlboro Snus 
comes in spearmint, peppermint, and “Rich” fla-
vors.172 Tobacco smoked in water pipes regularly 
comes in flavors such as fruit, mint, and vanilla.173 

Star Scientific, Inc., the maker of the dissolv-
able tobacco products Ariva and Stonewall, 
acknowledged in a comment to the FDA that 
fruit flavors do appeal to children. However, 
the company states in a conclusory manner 
that “standard adult flavors [such as] cinnamon, 
citrus, coffee, peppermint, spearmint, [and] win-
tergreen” should be allowed.174 This self-serving 
statement should not be taken at face value. 
Flavored tobacco products — and the marketing 
accompanying them — have an obvious appeal 
to youth175 and pose a serious risk to public 
health. Congress has determined that cigarettes 
should not contain characterizing flavors with 
the exception of tobacco and menthol, and it is 
a logical extension of this policy for state and 
local governments to prohibit the sale of OTPs 
containing these same flavors. 

Although state and local units of government 
have the authority to prohibit the sale of flavored 
OTPs, few governments have attempted to do 
so. New York City has an ordinance in place 
which prohibits the sale of tobacco products 
with a characterizing flavor other than menthol, 
mint, or wintergreen, except in certain “tobacco 
bars.”176 The Southern District of New York 
recently ruled in favor of New York City, find-
ing that the ordinance was not a tobacco prod-
uct standard that would be preempted by the 
TCA.177 Rather, it was deemed an allowable 
sales restriction.178 

For this reason, any state or local government 
contemplating a restriction on flavored OTPs 
would be well-served to make it a sales restric-
tion rather than a manufacturing restriction. 
Exempting a limited number of facilities from 

the sales restriction, as New York City has done 
with tobacco bars,179 may further buttress the 
characterization of the law as a sales restriction 
rather than a preempted product regulation. 
Further, the state or local government would 
be well-served not to include cigarettes in this 
sales restriction, thus regulating only OTPs. 
Most flavored cigarettes are already prohibited 
by the TCA.180 Any flavored cigarette sold in 
violation of this federal prohibition would be 
considered an “adulterated” tobacco product 
under the TCA.181 The TCA gives the federal 
government sole authority to regulate adulter-
ated tobacco products.182 It is therefore possible 
that a state or local restriction on the sale of 
flavored OTPs and cigarettes would be found 
to be preempted, so it is advisable that the or-
dinance regulate only flavored OTPs. 

Menthol 

Menthol is an additive with cooling, analgesic, 
and irritative properties that is used in many 
products.183 In the tobacco realm, it is used 
most often in cigarettes.184 Although menthol 
is added to most cigarettes in small quantities, 
in some cigarettes, the quantity is sufficient 
for menthol to become a “characterizing fla-
vor.”185 Menthol has been found to have “drug 
like characteristics that modulate the effects of 
nicotine on the smoker,” in addition to sensory 
effects which potentially increase the addic-
tiveness of tobacco.186 Although manufactur-
ers of menthol cigarettes claim that they do 
not target low income and African-American 
communities with these products, evidence 
indicates otherwise.187 Indeed, over seventy 
percent of African-American smokers prefer 
menthol cigarettes.188 Menthol cigarettes have 
also been found to increase the addiction po-
tential of smoking among youth.189 For these 
and other reasons, the congressionally autho-
rized committee charged with issuing a recom-
mendation on menthol cigarettes190 concluded 
that “[r]emoval of menthol cigarettes from the 
marketplace would benefit public health in the 
United States.”191 Yet the TCA explicitly ex-
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empts menthol from its prohibition on ciga-
rettes containing characterizing flavors, leav-
ing the ultimate decision on menthol to the 
FDA,192 or to states and cities. 

Although menthol as a characterizing flavor is 
typically discussed in the context of cigarettes, 
the flavor also raises issues in the context of non-
cigarette tobacco products. First, some brands 
of little cigars are regularly sold in menthol fla-
vors.193 Menthol flavors of snus194 and water 
pipe tobacco195 can also be found online. Second, 
not only does the TCA exempt menthol from 
its prohibition on flavored cigarettes, but New 
York City’s ordinance restricting the sale of fla-
vored OTPs also exempts OTPs with a menthol 
flavoring (as well as mint and wintergreen).196 

This exemption is both unnecessary and unwise. 
In light of the serious adverse public health ef-
fects of menthol, state and local governments 
should consider prohibiting the sale of OTPs 
containing any characterizing flavor, including 
menthol. Although any such regulation would 
likely lead to litigation, it is likely that a court 
would find such a regulation to be an acceptable 
sales restriction,197 provided it is drafted in a way 
that addresses potential preemption concerns.

Since the FDA does not currently regulate the 
use of menthol as a characterizing flavor in 
either cigarettes or OTPs, a state or local gov-
ernment could prohibit the sale of all tobacco 
products containing menthol as a character-
izing flavor. Because neither the TCA nor the 
FDA prohibits the sale of menthol-flavored 
cigarettes,198 menthol cigarettes are not consid-
ered an adulterated tobacco product.199 Since a 
local regulation restricting the sale of menthol 
cigarettes would not be a regulation concerning 
an adulterated tobacco product, it would not be 
preempted on that basis.200 Therefore, a state or 
local restriction on the sale of menthol tobacco 
products could target both cigarettes and OTPs.

If, however, the FDA decides at some point in 
the future to prohibit the manufacture or sale 
of menthol-flavored cigarettes,201 or otherwise 

restrict the products, it is possible that state or 
local regulation of the same products would be 
preempted. It is therefore advisable for a state 
or local government to include a “sunset” clause 
in any such regulation. Under this provision, the 
state or local regulation of menthol-flavored 
cigarettes would remain in effect until the FDA 
chooses to regulate the products and such fed-
eral regulation has gone into full force and any 
potential stay has been lifted. The provision 
relating to menthol-flavored OTPs could have 
a separate sunset clause where the regulation 
would remain in effect until the FDA regu-
lates menthol-flavored OTPs and that federal 
regulation has gone into full effect. Although 
this seems like a much more distant possibility, 
the provision would ensure there is no conflict 
in the future. 

Youth Access 

Before June 2010, it was unclear as to whether 
minors could purchase many non-cigarette to-
bacco products. State and local youth access 
laws had too often failed to account for many 
of these products. In at least ten states, youth 
access laws suffered from the same deficiency 
as the tax laws in many states: the youth access 
laws applied only to products that are smoked, 
chewed, and/or sniffed.202 

On June 22, 2010, however, a nationwide stan-
dard for youth access to some tobacco products 
took effect.203 This rule made it illegal for retail-
ers to “sell cigarettes or smokeless tobacco to any 
person younger than eighteen years of age.”204  
Smokeless tobacco” includes “cut, ground, pow-
dered, or leaf tobacco … that is intended to be 
placed in the oral or nasal cavity.”205 

Unfortunately, this new federal law also poten-
tially excludes most of the products examined 
in this article. First, although it would seem 
that dissolvable tobacco products should fall 
into this definition of “smokeless tobacco,” the 
FDA’s decision not to regulate Ariva-BDL 
and Stonewall BDL206 casts some doubt on 
this assumption — at least as far as those two 
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products are concerned and at least until the 
FDA reverses this decision. Second, despite 
the FDA’s recent announcement that it would 
regulate electronic cigarettes as tobacco prod-
ucts,207 it seems doubtful that an electronic 
cigarette would meet either definition. Little 
cigars and products smoked in water pipes are 
neither smokeless tobacco nor cigarettes, so they 
would clearly not be included. The only prod-
uct mentioned in this article that would likely 
qualify would be snus, which presumably meets 
the definition of smokeless tobacco. 

Although the FDA has the authority to exercise 
jurisdiction over other products,208 it has yet 
to do so. Further, many existing state and local 
youth access laws are not written comprehen-
sively. It is troubling that minors can potentially 
purchase these OTPs legally, and state and local 
governments should, therefore, adopt stronger 
youth access laws to fill this regulatory gap until 
the FDA takes action.

Once again, Minnesota’s youth access statutes 
present an interesting case study. Prior to 2010, 
it was illegal to sell tobacco to minors only if 
it was “prepared in such manner as to be suit-
able for chewing or smoking.”209 As a result, 
products like dissolvable tobacco products, e-
cigarettes, and snus were at least arguably legal 
for minors to purchase. In 2010, the legislature 
updated the statute so that it was no longer so 
narrow,210 ensuring that products like dissolv-
able tobacco products and snus were included.

The same legislation created a new statute mak-
ing it illegal to sell or provide to a minor any 
product delivering nicotine or lobelia211 that 
is not an FDA-approved cessation product, or 
for a minor to possess or attempt to purchase 
any such product.212 This statute covers not 
only e-cigarettes, but new, unapproved nicotine 
delivery products, such as nicotine balms or 
nicotine lollipops.213 

In at least ten states, youth access laws suffered 
from the same deficiency as the tax laws in many 
states: the youth access laws applied only to 
products that are smoked, chewed, and/or sniffed.
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Because this provision is in a new statute, it is 
not contained within Minnesota’s existing youth 
access statutes.214 As a result, some provisions of 
the youth access laws do not apply to electronic 
cigarettes. This includes the restriction on the self-
service of tobacco products,215 a policy option 
recommended by the U.S. Surgeon General.216 

States and local governments should update their 
youth access laws to ensure that they encompass 
a broad range of tobacco products and products 
containing nicotine, while excluding products 
authorized by the FDA as pharmaceutical prod-
ucts. It does not appear that they need to create a 
separate statute for e-cigarettes and other unap-
proved nicotine delivery devices, as Minnesota 
did in 2010. Rather, these products should be 
included within existing youth access statutes.

Another policy option related to youth access 
available to state and local governments involves 
the minimum age to purchase tobacco prod-
ucts. Under the TCA, the FDA cannot raise the 
minimum legal age to purchase tobacco products 
beyond eighteen.217 Because this authority is spe-
cifically excluded from federal regulation, there is 
little risk of preemption if a state or local govern-
ment were to take this action.218  Given the high 
rates of tobacco use of young adults,219 state and 
local governments may want to consider such a 
policy, as some states already have.220 

Use Restrictions 

The type of tobacco regulation that typically 
generates the most publicity is a restriction on 
use — most often in the form of a smoke-free 
law. As its name implies, these laws apply only 
to products that are smoked. 

It is easy to determine whether some of the 
studied products are encompassed by typical 
smoke-free laws. Little cigars would clearly be 
included, since they are tobacco products that 
are smoked. Dissolvable tobacco products and 
snus, in contrast, would clearly not be encom-
passed by smoke-free laws, since neither product 

is smoked. There may be reasons to include these 
products in use restrictions, such as providing 
appropriate role models to youth.221 Indeed, 
some use restrictions, especially park and school 
policies, are beginning to take the form of to-
bacco-free laws, rather than smoke-free laws.222 

Although it seems like it should be straight-
forward to determine which products are and 
should be encompassed by a smoke-free law, 
it does not always occur. Electronic cigarettes 
pose one problem. Many smoke-free laws define 
the act of  “smoking” as inhaling or carrying a 
lighted tobacco or plant product intended for 
inhalation.223 Yet e-cigarettes are not burned; 
rather, they are “vaped.” Consequently, it is 
doubtful that most smoke-free laws prohibit 
the use of e-cigarettes.

However, there are reasons to prohibit the use of 
e-cigarettes in public. First, the health effects of 
nicotine-infused water vapor being expelled into 
the air are poorly understood at best, and may, in 
fact, be harmful.224 In addition, the use of e-ciga-
rettes may complicate the enforcement of smoke-
free laws. E-cigarettes are constructed to physi-
cally resemble actual cigarettes, down to the use of 
an LED light designed to resemble a lit cigarette. 
Using e-cigarettes in public may lead people to 
believe no smoke-free law exists. It is perhaps 
for this reason that several smoke-free laws now 
also prohibit the use of e-cigarettes225 and some 
advocacy organizations recommend that their use 
be prohibited in public.226 

Water pipes also create three distinct problems. 
First, if a non-tobacco product is smoked in a 
water pipe, it is permissible in public under a 
law that defines “smoking” in terms of tobacco 
products only.227 Second, many smoke-free laws 
prohibit only the direct burning of a tobacco or 
plant product.228 Water pipes, however, indi-
rectly heat the tobacco over a flame.229 Smoking 
the products may therefore not be prohibited 
under many smoke-free laws. Finally, many 
smoke-free laws contain exemptions for estab-
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lishments that primarily sell tobacco and related 
products.230 In states with laws that contain such 
an exemption, many so-called “hookah bars” 
have opened, arguing that they fall within the 
exemption.231 Some jurisdictions even explicitly 
exempt hookah bars.232 This is a serious loophole 
in the law that jeopardizes public health.233 

To address these health concerns, state and local 
units of government should adopt smoke-free 
laws that broadly define smoking as the direct 
burning or indirect heating of any tobacco and 

plant product intended for inhalation, as well as 
the use of e-cigarettes. Governments considering 
these laws should not exempt tobacco product 
shops because such an exemption creates the pos-
sibility of a serious loophole. Finally, governments 
should consider prohibiting all tobacco use, not 
merely the use of combustible tobacco products, 
particularly in areas frequented by youth.234 To 
encourage smoking cessation, any such policy 
should exempt products that the FDA has ap-
proved as cessation aids,235 unless the use of such 
products would complicate enforcement. 

Opportunities for Regulation

In some areas, federal laws limit the author-
ity of state and local governments to regulate 
cigarettes, but have no comparable limitation 
on the ability of these governments to regulate 
OTPs. These areas, which will be discussed next, 
include point-of-sale warnings, marketing re-
strictions, and category prohibition. 

Point-of-Sale Warnings 

One area where state and local governments may 
have an opportunity to regulate OTPs involves 
the posting of health warnings at the point of sale. 
New York City recently adopted an ordinance 
requiring that any tobacco retailer post graphic 
signs wherever tobacco products are sold to dis-
play the health risks of tobacco use.236 Although 
the ordinance was phrased in terms of all tobacco 
products, the New York City Department of 
Health issued three signs that focused exclusively 
on the dangers of smoking.237 These warnings 
include pictures of diseased lungs, decayed teeth, 
and human brains damaged by tobacco-induced 
strokes.238 These images are not included for 
shock value; studies reveal that graphic warn-
ings create an emotional response which leads 
to greater memory of the health risks associated 
with smoking.239 Additionally, these graphics 

are better understood by individuals with poor 
reading comprehension skills.240 

Tobacco manufacturers challenged the New 
York City ordinance, arguing that it violated 
their First Amendment protections for com-
mercial speech and that it was preempted by 
the FCLAA.241 At the time the New York 
City ordinance was adopted, the FCLAA pro-
hibited state governments from adopting any 
“requirement or prohibition based on smoking 
and health … with respect to the advertising or 
promotion of any cigarettes” that are properly 
labeled.242 The District Court judge declined 
to issue a ruling on the First Amendment ques-
tion, but held that the ordinance was preempted 
by FCLAA as “a requirement with respect to 
promotion of cigarettes.”243 The litigation has 
not concluded and is currently on appeal in the 
Second Circuit Court of Appeals.244 

Although this decision was disappointing to 
tobacco control advocates, it does actually pres-
ent an opportunity. As its name implies, the 
FCLAA applies only to warning label require-
ments and advertising restrictions related to 
cigarettes. There is no comparable preemptive 
law relating to OTPs. Therefore, state and local 
governments can require tobacco retailers to post 
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health warnings at the point of sale wherever 
non-cigarette tobacco products are sold without 
any concerns of federal preemption.

Policy arguments would support a state and local 
regulation requiring the posting of point-of-sale 
health warnings where OTPs are sold, even if 
they are not required where only cigarettes are 
sold. Federal regulations require that cigarette 
packages sold in the U.S. after September 2012 
contain a color image graphically depicting the 
health effects of smoking.245 These warnings must 
occupy at least fifty percent of the front and rear 
panel of each cigarette package, as well as the top 
twenty percent of each cigarette advertisement.246 

In contrast, federally mandated warning labels 
for OTPs247 are not nearly as effective.248 The 

warning labels for smokeless tobacco are text-
only and required to cover only thirty percent of 
the two principal display panels.249 Further, as 
mentioned previously, snus is the only product 
highlighted in this article that clearly meets 
the TCA definition of “smokeless tobacco.” 
Consequently, the TCA requires no warning 
labels for dissolvable tobacco products such as 
Ariva-BDL, electronic cigarettes, little cigars, 
and tobacco smoked in water pipes. A state 
law or local ordinance requiring the posting of 
health warning signs wherever OTPs are sold 
would be an effective way to counter the adverse 
effects that these comparatively weak warning 
labels have on public health.

To be sure, the First Amendment still poses a 
potential hurdle to any such law or ordinance; 

In some areas, federal laws limit the authority 
of state and local governments to regulate 
cigarettes, but have no comparable limitation on 
the ability of these governments to regulate OTPs.
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however, this hurdle is not insurmountable. Any 
such ordinance would need to be carefully draft-
ed and firmly grounded in science. State and lo-
cal governments would not need to develop their 
own language if they were to use the language 
which the TCA requires be posted on smoke-
less tobacco packaging.250 Although smokeless 
tobacco warnings are less effective than cigarette 
warnings by lacking graphics, there is no reason 
to suspect that the text is inaccurate.

The warnings would also stand a greater chance 
of being upheld if it is clear that the warnings 
are issued by a government entity. According to 
the U.S. Supreme Court, the Free Speech Clause 
of the First Amendment does not regulate gov-
ernment speech.251 Thus, for example, a required 
warning sign stating that “The Blackacre Health 
Department has concluded that this product can 
cause mouth cancer,” combined with a picture 
of the effects of smokeless tobacco use, would 
have a greater likelihood of being upheld than 
a warning sign that merely states “This product 
can cause mouth cancer.”252 

Marketing Restrictions 

In the area of tobacco marketing, state and local 
governments may also have a greater opportu-
nity to regulate OTPs than to regulate cigarettes. 
The U.S. Supreme Court considered several such 
regulations in the 2001 case Lorillard Tobacco 
Co. v. Reilly.253 In a 5-4 decision, the Court 
struck down several regulations promulgated by 
the Massachusetts Attorney General to reduce 
the influence of tobacco marketing.254 These 
regulations would have prohibited outdoor to-
bacco advertising within 1,000 feet of schools 
and parks, prohibited indoor tobacco advertising 
placed lower than five feet from the floor in any 
retail establishment located within 1,000 feet 
of a school or park, and restricted the sampling 
and self-service of tobacco products.255 

In the first part of the Lorillard decision, the 
Court struck down the regulations pertain-

ing to cigarettes as being preempted by the 
FCLAA.256 In passing the 2009 TCA, however, 
Congress relaxed the preemptive provisions of 
FCLAA that were fatal to the cigarette market-
ing restrictions at issue in Lorillard.257 Conse-
quently, this portion of the Lorillard holding 
may not have the salience today that it did in 
2001. However, the TCA did not give state 
and local governments an unfettered ability to 
regulate cigarette marketing. Under the FCLAA 
as amended by the TCA, for state or local regu-
lations on cigarette marketing to be valid, they 
must relate to “the time, place, and manner, but 
not content, of the advertising or promotion of 
any cigarettes.”258 

No comparable limitation exists on the au-
thority of state and local governments to adopt 
regulations relating to the marketing of OTPs. 
This authority is constrained only by the First 
Amendment, which is undoubtedly a serious 
hurdle. The First Amendment limitations on 
the regulation of OTP marketing are evidenced 
by the second part of the Lorillard decision, 
discussed infra, as well as in subsequent First 
Amendment jurisprudence.259 

Because the FCLAA does not apply to OTPs, 
the Lorillard Court applied a First Amendment 
test to the Massachusetts regulations as they re-
lated to smokeless tobacco and cigars, and struck 
most of them down.260 In determining whether 
the marketing restrictions at issue in Lorillard 
survived First Amendment scrutiny, the Court 
applied the test set out in Central Hudson Gas & 
Electric Corporation v. Public Service Commission 
of New York.261 Under this test, a valid restric-
tion on truthful commercial speech will survive 
scrutiny if it directly advances a substantial gov-
ernmental interest and is no more extensive than 
is necessary to serve that interest.262 At issue in 
Lorillard was whether the Massachusetts regula-
tions directly advanced the government’s inter-
est in health, and whether they were no more 
extensive than necessary.263 For the first part of 
this analysis, the Court sided with Massachu-
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setts. The Court reviewed data on youth use of 
smokeless tobacco and cigars and found that the 
regulations directly addressed a real problem.264 

In the second part of the analysis, however, the 
Court sided with the tobacco companies and 
held that most of the regulations were more 
extensive than necessary to advance the gov-
ernment’s interest in protecting health.265 The 
Court held that the restriction on outdoor ad-
vertising within 1,000 feet of schools “would 
constitute nearly a complete ban on the com-
munication of truthful information,” particu-
larly in major metropolitan areas.266 The Court 
held that the prohibition on indoor advertising 
below five feet from the ground within 1,000 
feet of schools neither directly advanced the 
government’s interest, nor was it sufficiently 
narrowly tailored.267 In comments that seem 
almost specious, the Court noted that children 
might look up or be over five feet tall.268 The 
Court did conclude that the self-service restric-
tions survived scrutiny.269 

As daunting as these conclusions may seem, 
the Court’s analysis left some opportunities 
for regulating OTP marketing. First, the dis-
tance requirement in a prohibition on outdoor 
advertising could vary based on the population 
density of an area. The Court found it compel-
ling that the effect of the outdoor advertising 
restrictions “will vary based on whether a locale 
is rural, suburban, or urban.”270 For example, re-
stricting outdoor OTP advertising that is within 
500 feet of schools and playgrounds in urban 
areas, 1,000 feet in suburban areas, and 1,500 
feet in rural areas might meet the Court’s test.271  

Second, creating an exception for adult-only 
facilities to any restriction on indoor OTP 
marketing would blunt any argument that the 
restriction “would constitute nearly a complete 
ban on the communication of truthful informa-
tion.”272 Such an exception would also help 
address the Court’s conclusion that “adults have 
[an] interest in receiving truthful information 

about tobacco products.”273 A similar restric-
tion would require that products be kept out 
of sight to blunt the powerful appeal of “power 
walls” of tobacco products,274 although such a 
regulation would almost certainly invite litiga-
tion. To convey information to consumers, the 
ordinance could permit customers to request to 
view a menu of products that are available.275 

Finally, basing any such ordinance on the lat-
est scientific studies (i.e., by reference in the 
ordinance’s findings of fact) might improve the 
chances that the ordinance would withstand 
a legal challenge. Numerous scientific studies 
have been published since the Lorillard deci-
sion demonstrating the deleterious effects of 
tobacco marketing on public health, as well 
as the efficacy of marketing restrictions such 
as those at issue in Lorillard.276 The Lorillard 
decision left open the possibility that speech can 
be restricted if it is scientifically demonstrable 
that the targeted speech has pernicious effects.277 

A simpler — but potentially more controversial 
— approach to limiting the impact of tobacco 
marketing is to limit where tobacco products can 
be sold. For example, a state or local government 
could restrict the sale of tobacco products to 
facilities that cannot be entered by minors. This 
seems clearly permitted under the authority of 
state and local governments to regulate the sale 
of tobacco products.278 

Category Prohibition 

A more dramatic regulatory option available to 
state and local governments would be to pro-
hibit the sale of an entire class of products. For 
example, a state or local government could pro-
hibit the sale of all dissolvable tobacco products, 
e-cigarettes, little cigars, snus, or water pipe to-
bacco.279 In light of the poorly understood health 
effects of these products and the minimal federal 
regulation of these products,280 there are policy 
reasons that would support such action. The ad-
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dictive nature of these products provides further 
support that such a policy may be warranted.

Regulatory action along these lines would be 
politically controversial and would almost cer-
tainly invite a legal challenge. Such regulation 
would likely be within the authority of states, 
however. Several states have already prohibited 
certain classes of tobacco products, such as bidis, 
a type of cigarette wrapped in a tendu leaf which 
originated in south Asia.281 

Further, the FDA is prohibited from banning 
certain categories of products, including all little 
cigars and all pipe tobacco.282 The removal of 
these actions from the FDA’s authority suggests 

that there would be no conflict with state or 
local regulation in the same area. The chances 
for such an ordinance or law to withstand a 
legal challenge could be further strengthened 
through careful drafting. First, the law should be 
a sales restriction rather than a manufacturing 
prohibition in order to avoid the TCA’s preemp-
tive provisions.283 As in the case of state and 
local restrictions on the sale of flavored OTPs 
discussed above, it might be advisable to exempt 
a limited number of adult-only facilities from 
the restriction to further buttress the argument 
that the law is a sales restriction rather than 
a preempted product regulation. These steps 
would help ensure that such a regulation would 
withstand a legal challenge. 

Conclusion

State and local units of government can and 
should take steps to regulate OTPs more effec-
tively. These measures could include the follow-
ing: price restrictions such as strengthened tax 
laws; restrictions on free samples and coupon re-
demption; a minimum pack size for OTPs sold in 
discrete units; a prohibition on the sale of OTPs 
with characterizing flavors, including menthol; 
strengthened youth access laws; strengthened use 
restrictions; a requirement that health warnings 
be posted at the point of sale; marketing restric-
tions; and even outright prohibition of the sale 
of certain categories of products. 

These efforts would be well within the authority 
of state and local governments to protect public 
health and are consistent with the goals outlined 
in the TCA. The TCA broadly permits state and 
local governments to regulate “the sale, distribu-
tion, possession, exposure to, access to, advertising 
and promotion of, or use of tobacco products.”284  

Tobacco control laws at every level too often fail 
to account for the full range of tobacco prod-
ucts on the market. Federal regulators have not 
yet taken decisive action to address this issue, 
which presents significant opportunities for 
comprehensive state and local regulation. Now, 
more than ever, it is important for state and local 
governments to serve as policy laboratories that 
can lead to more effective federal regulation. 
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