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All too often people underestimate or have no way to know how many calories or how much sugar

and salt is in the food and drinks at restaurants or in vending machines. While consumers can find

and see nutritional information on the package for most food in grocery stores, this information

is typically not easy to find for restaurant food, nor easy to see when buying food from a vending

machine. Restaurant type foods and vending machine snacks make up a significant part of people’s

diets and can have a substantial impact on our health. In the U.S., we spend about half of our food

dollars eating away from home; adults buy an average of 5.8 meals or snacks from restaurants each

week, while on any given day, over 30% of children consume fast food.!

Increasingly, consumers are looking for more nutritious
options. In a 2015 food industry survey, over 90%

of people reported that they thought about the
healthfulness of the foods and beverages they consumed,
with 48% reporting that they had thought about it “a
lot.” Additionally, healthfulness is consistently one

This resource provides an
overview of the final federal
calorie and nutritional labeling
requirements for restaurants,
similar retail food establishments,
and vending machines.

of the top three drivers of food selection.” Calorie
labeling laws can help consumers make the informed
and healthy choices they desire, while also providing
incentives for vending machine operators and other
prepared food retailers to offer healthier options.

What is the federal menu and
vending machine labeling law?

In March 2010, the federal government adopted a

menu and vending machine labeling law as part of the
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Patient Protection and Affordable Care Act.* This
law requires that large chain restaurants and similar
retail food establishments, and certain owners

and operators of vending machines, post calorie
information on their menus or machines, and make
other nutrition information available to customers
prior to purchase. The law also sets limits on what
other nutritional labeling requirements state and
local governments may impose. In December 2014,
the Food and Drug Administration (FDA) issued
final regulations, which have the force of law, to help

interpret and implement these labeling requirements.

What types of food retailers must comply
with the federal menu labeling law?

Chain restaurants and similar retail food
establishments with 20 or more locations, operating
under the same name, and serving “substantially”
the same restaurant-type food items, are required to
comply with the rule.®
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There are five criteria used to determine whether an
establishment is covered by this rule.

1 It must be a retail food establishment that sells
restaurant-type food.

2 It must be part of a chain of 20 or more locations
nationwide.

3 'Those locations must be fixed sites® —
establishments like food trucks and train dining

cars arc exempt.

4 'The locations must be operating under the same
name. “Name” refers to the name that the locations
present to the public, regardless of ownership, like a
franchise restaurant.” (A slight variation in a name
within a chain will not exempt the establishment
from compliance).® For generic establishments,
like concession stands, “name” means the name of
the entity that owns the establishment.’

5 A significant proportion of the standard menu
items offered must be substantially the same across
the different locations’ menus. This means the
same general recipes, ingredients, and preparation
methods are used across all locations.!°

What are “restaurant-type foods?”

Restaurant-type foods are prepared items that are
ready to be eaten within the establishment, or soon
after leaving the establishment, without further
preparation.’ Examples include food from sit-
down restaurants and drive-through establishments,
delivery pizza, hot food at buffets, and ready-to-eat
food at grocery store deli counters.!?

What is a “similar retail food
establishment?”

'The term “similar retail food establishment” overlaps
with the definition of a restaurant and is defined
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as “a retail food establishment that offers for sale

restaurant-type food.”

'The final rule guidance issued by the FDA provides
additional context, explaining that the term includes:
“bakeries, cafeterias, coffee shops, convenience
stores, delicatessens, food service facilities located
within entertainment venues (such as amusement
parks, bowling alleys, and movie theatres), food
service vendors (e.g., ice cream shops and mall
cookie counters), food take-out and/or delivery
establishments (such as pizza take-out and delivery
establishments), grocery stores, retail confectionary
stores, superstores, quick service restaurants, and table

service restaurants.”*

What is a covered restaurant or similar
retail food establishment required to do?

'There are four main things that a covered
establishment must do to comply with the federal
calorie labeling law.

1 Calorie information must be clearly provided for
all standard food and beverage menu items on
menu boards and menus.” For self-serve items,
such as food on a buffet or soda from a fountain,
the information must be provided on signs
adjacent to or above the food.

2 All menus and menu boards must include a
succinct statement concerning suggested daily
caloric intake, such as “2,000 calories a day is used
for general nutrition advice, but calorie needs
vary.”” For children’s menus, a few options are
acceptable, including: “1,200 to 1,400 calories a
day is used for general nutrition advice for children
ages 4 to 8 years, and 1,400 to 2,000 calories a
day for children ages 9 to 13 years, but calorie
needs vary.”™® If the available food is self-serve or
on display without a menu or menu board, such
as at a buffet, the statement must be placed on a
sign near the food. This information is meant to
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help consumers understand the significance of the
posted calories.

3 All menus and menu boards must include a
statement that notifies consumers that “additional
nutrition information [is] available upon

”19 1f the available food is self-serve or

request.
on display without a menu or menu board, the

statement must be placed on a sign near the food.

4 Complete nutrition information for standard menu
items must be available to consumers who request
it.* 'The written information must include: total
calories; dietary fiber; calories from fat; total fat;
cholesterol; saturated fat; sodium; trans fat; total
carbohydrates; protein; and sugars.?!

Do all food and beverage items sold in a
covered restaurant or similar retail food
establishment require calorie labeling?

No, the labeling requirements only apply to
restaurant-type foods that are “standard menu
items.” “Standard menu items” are those

tfoods and beverages routinely served in the
establishment.?® Items like condiments on tables,
daily specials, temporary menu items, and custom
orders are excused from the requirement.* Self-
service foods (such as items on a salad bar) and foods
placed on display (such as muffins at a coffee shop),
do not require calorie labeling if they are available
for less than a total of 60 days per year or fewer than
90 consecutive days as a market test.”> The rule also
exempts alcoholic beverages that are on display but
not self-service,®® such as bottles of liquor behind
the bar used to prepare mixed drinks.

Non-restaurant-type foods are not subject to the rule,
even if a covered establishment sells them. Certain foods
purchased in grocery stores or other similar retail food
establishments that are typically intended for more

than one person to eat, are stored for use later, or require
additional preparation before consuming are not subject
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to the labeling requirements.” Examples include pounds
of deli meats and cheeses, whole cakes or loaves of bread

trom a bakery, and trail mix from a grocery store bulk bin.

Who must comply with the federal vending

machine labeling requirements?

Vending machine operators who own or operate 20
or more vending machines must comply with the

federal law.?®

What specifically must a covered vending
machine operator do?

Vending machine operators must provide calorie
information for foods and beverages sold in their
vending machines.?” The calorie information must be
clear, conspicuous, and prominently displayed.*

If the packaged food contains more than one serving,
the calorie information must list the total number of
calories present in the entire package.’® For vending
items that include variable selected options (e.g.
coffee with options for sugar or cream), calories must
be provided per option or for the final product with
selected options.*
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Additionally, the vending machine operator must put
his or her contact information on the vending machines.
'The information must include the operator’s name,

phone number, and email address or mailing address.*

Must calorie information be provided for
all food and beverage items sold in vending
machines?

Yes, unless the prospective purchaser can see the
nutrition information, including, at a minimum, the
total number of calories per container listed on the
items’ nutrition facts labels, without obstruction,
before purchase.* The information must be clear
and conspicuous, and must be easily read while the
item is in the machine.®

Are there rules for establishing the nutrition
information?

Yes, a covered restaurant or similar retail food
establishment must have a reasonable basis for

the nutritional values provided for standard menu
items.** Nutrition information “may be determined
using nutrient databases ... cookbooks, laboratory
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analyses, or other reasonable means.”” The
information must be accurate, and the FDA can
require an establishment to provide evidence
substantiating the nutritional claims.*® For vending
machines, the nutritional content may be derived
from the package label, information provided by
the manufacturer or supplier, nutrient databases,
cookbooks, or laboratory analyses.

May state and local governments enact
their own calorie labeling or nutritional
disclosure laws for the same businesses
covered by the federal law?

Yes and no. The federal law expressly allows state

and local governments to enact their own menu or
calorie labeling laws as long as the requirements are
identical to federal law.** However, state and local
governments may not require establishments covered
by the federal law to comply with requirements

that are different from federal law.* A state or local
jurisdiction may wish to enact its own identical law

so it could directly enforce the requirements under its
enforcement scheme, instead of relying on the federal
government for enforcement. With respect to local
governments in Kansas, the Kansas legislature recently
passed a law that declared that the “regulation of ...
nutrition labeling for food and nonalcoholic beverages
that are menu items in restaurants, retail food
establishments or vending machines is reserved to the
legislature and may be regulated only by legislation

of statewide application.” So local governments

in Kansas have been preempted by state law from
enacting their own menu or calorie labeling laws.

May state and local governments enact their
own menu or vending machine labeling laws
for businesses not covered by the federal law?

Yes; although in Kansas, only the Kansas Legislature
may impose difterent, stricter requirements on
restaurants and similar retail food establishments, as
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well as on vending machine operators, that are not
covered by the federal law. However, those businesses
can choose to register with the FDA and comply
with the federal requirements instead.*

When do the federal requirements go

into effect?

'The FDA will begin enforcing the requirements for
restaurants and similar retail food establishments on
May 5, 2017. Most of the vending machine labeling
requirements go into effect on December 1, 2016,
except for certain food products sold in glass-front
machines. For these products in glass-front machines,

the compliance date is July 26, 2018.4

How will the federal law be enforced?

'The FDA may handle enforcement, or it may choose
to work through state or local representatives, who
would act on behalf of the FDA to enforce the federal
requirements.* Also, a state may act on its own behalf
to enforce the law within its own borders.*® Most
likely, enforcement will be a team effort; the FDA has
indicated that in the period before the rules go into
effect, it will assess resources and consider conducting
training and further outreach to state and local
inspectors to facilitate enforcement.*

Where can I find more information?

'The FDA has issued guidance documents to help
businesses understand and comply with the new
law. Guidance documents, while not legally binding,
“represent the [FDA’s] current thinking” on the laws
they are enforcing, and assist in implementation and
compliance.* The guidance documents include:

" Guidance for Industry: A Labeling Guide for Restaurants
and Retail Establishments Selling Away-From-Home
Foods — Part II (Menu Labeling Requirements in
Accordance with 21 CFR 101.11);*® and
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™ Nutrition Labeling of Standard Menu Items in 'These guidance documents and other resources
Restaurants and Similar Retail Food Establishments—  to help explain the requirements can be found at
Small Entity Compliance Guide, which restates the http://www.fda.gov/Food/GuidanceRegulation/
requirements in plain language and is intended to GuidanceDocumentsRegulatorylnformation/
help small businesses comply with the final rule.* LabelingNutrition/ucm217762.htm.
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