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State Attorneys General: Potential Allies in Childhood Obesity Prevention

Connecting with State AG Offices 

While state consumer protection laws vary across the nation,1 every state has one 
or more laws that prohibit deceptive trade practices such as false or misleading 
advertisements.2 A slim majority of states also prohibit unfair business acts or 
practices,3 and a few states prohibit unconscionable business practices.4 

State attorneys general (AGs) have a history of using their responsibility to enforce 
state consumer protection laws and the visibility of their offices to draw attention to the 
problem of obesity, as well as to address problematic food marketing practices.5 This 
fact sheet explores how state AGs decide which issues to pursue, and offers suggestions 
for how to approach state AG offices with concerns about questionable children’s food 
and beverage marketing practices.

How Do State AGs Choose Their Cases?
The issues that state AGs pursue depend very much on the priorities (and sometimes 
the personality) of a particular AG. While state consumer protection divisions vary 
widely in size and focus,6 almost all take complaints from consumers. Complaint forms 
are available on nearly every state AG’s website.7 

These complaints are an important resource for state AGs in identifying possible 
consumer protection investigations or enforcement actions.8 In many AG offices, 
consumer complaints are tracked electronically, and companies that experience a 
high number of complaints or a sudden spike are noted. Typically, complaints will 
be reviewed by investigators or assistant AGs, who will research the issues raised 
to determine whether further action — up to and including filing a lawsuit — is 
warranted. While high complaint numbers may trigger a review, so can a single letter if 
the harm alleged is severe enough.9 

Consumer complaints, however, are just one potential source of cases. Some state 
AGs encourage staff to monitor questionable industry trends or emerging practices, to 
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spot potential impact cases. These state AGs are “looking to 
reform what they believe to be improper, but widely practiced 
or tolerated, marketplace activity,” according to one former state 
consumer protection manager.10 But even state AGs who are 
willing to go out on a limb to take on a new practice or issue 
will generally (though not always) want to ground the case in 
tried-and-true consumer protection theories, such as deceptive 
or misleading advertising.
A study that looked at how the Massachusetts Attorney 
General’s Office handled consumer protection case decisions in 
the 1970s made some observations that still ring true today.11 
Understandably, state AGs typically want cases they believe they 
can win.12 The study suggested, however, that while legal merit 
was an important factor in deciding which potential cases to 
pursue, other considerations are often as important, including 
“the political associations of the persons complaining, the type 
of complaint, the size and type of business complained against, 
the attitudes and expectations of the parties, and the business’s 
familiarity with the [Consumer Protection Division].”13 
This study also noted that the criteria for a good case included 
whether a large refund or savings could be obtained quickly 
without requiring significant staff effort; whether the case 
presented a chance to eliminate a business practice that 
generates repeated complaints; and whether the case presented 
an opportunity for good press.14 These observations reflect a 
realistic approach to state consumer law enforcement.
Finally, it should be noted that state AGs, like politicians in 
general, tend to move in groups. Most prefer not to be too far 
ahead nor left behind. This means they may be more willing 
to sign on to certain amicus (“friend of the court”) briefs or 
participate in other multistate campaigns when they believe 
there is already a critical mass of states on board.15 Moreover, 
state AGs must also be aware of how the state legislature 
may view their actions. State legislatures can significantly 
impact state AG activity at a practical level not only by passing 
legislation that may expand or limit the office’s authority, but 
also through control of the office’s budget.16 So some state 
AGs may be reluctant to take on an untried legal theory or 
otherwise swim against the tide, lest they run afoul of their 
political colleagues. 

Issues of Interest
State AGs tend to be particularly concerned about issues that 
implicate health or safety claims (especially scientific claims 
whose truthfulness can be proven or disproven), issues where 
children or other vulnerable populations are victims, and/or 
issues that implicate a breach of public trust.17 For example, 
in addition to its consumer protection standing committee 
and project, the National Association of Attorneys General 
(NAAG) maintains special committees including a health and 
public safety committee, a social networking task force, and 
a committee on youth access to alcohol and drugs.18 In 2008, 
NAAG undertook a special initiative called “Year of the Child: 
Protecting and Empowering Our Next Generation.”19 

In the context of food and beverage marketing, state AGs 
frequently focus on cases involving deceptive practices used 
to market health products, 20 questionable health benefit or 
nutrition claims made on food or supplement products,21 and 
food safety issues.22 State AGs also often pursue companies 
that prey on consumers’ vulnerabilities — for example, by 
using deceptive tactics to market weight loss products and 
programs.23 Food and beverage marketing practices that 
implicate these kinds of tactics are more likely to draw scrutiny 
from state AG offices, particularly if they target children.
When pitching a case to a state AG’s office, particularly a novel 
or potentially controversial one (as a case targeting junk food 
marketing to kids is likely to be), knowing your audience is key. 
Research indicates that state AGs who are elected, who are 
in states that are more progressive, and who have more full-
time attorney staff are more likely to initiate or join consumer 
protection cases.24 Common sense and observations of how 
state AG offices work also suggest that knowing which state 
AGs are interested in certain issues, and specifically whom on 
their staff to talk to about those issues, is also important. 
Finally, resource considerations may play a decisive role. 
Historically, state AGs have been more likely to pursue food 
or beverage marketing cases that involve health benefit or 
nutrition claims. However, these kinds of cases tend to be more 
expensive to take on because they can require expert help to 
analyze the research or studies necessary to either substantiate 
or disprove the claims. 
Additionally, while state AGs and their staff may care 
passionately about public health issues like childhood obesity, 
they also know that if they open an investigation, ultimately 
they could end up having to prove their case to a court against 
a well-funded and determined opponent. For example, when 
several state AGs investigated Kellogg for questionable food 
marketing claims in the late 1980s, Kellogg sued the Iowa 
and Texas AG offices, seeking to enjoin the investigations.25 
Food companies have not shied away from legal fights with 
state AGs, and state AG offices can reasonably anticipate 
that food or beverage marketing cases may require significant 
commitment of staff time and resources. Particularly in tight 
economic times, concerns about resources should not be 
underestimated.

Approaching the State AG’s Office
Advocates can and have played an important role in 
encouraging and supporting state AG consumer protection 
efforts. The Center for Science in the Public Interest, for 
example, has a long history of reaching out to AG offices 
through presentations at NAAG meetings and other venues, 
and has filed lawsuits of its own and otherwise drawn public 
attention to food and beverage marketing practices that are also 
of concern to state AGs.26 
Keeping media attention focused on these issues is one of 
a number of ways advocates can support state AGs who are 
interested in pursuing improper business practices but have 
to make decisions about how to allocate scarce staff and office 
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resources. Here are some suggestions for how to approach state 
AG offices with concerns about food and beverage marketing 
issues, drawn from history, practical experience, and informal 
conversations with current and former AG consumer protection 
staff from around the country.27 

Identify the state AG offices that are more likely to be 1.	
interested in looking into your concern, whether as a 
pioneer or as part of a multistate initiative. This includes 
finding out which staff members in that state AG’s office are 
working on that or a related issue. Finding this information 
will take some work, but these ideas might help: 

Research recent state AG actions relating to your issue. •	
Many state AG press releases will include the name 
of the staff attorney who handled a case. Also, if there 
were any court documents filed, they generally will be 
signed by the staff attorney(s) working on the case. (Be 
aware that press releases alone likely will not give an 
accurate picture of the depth of a state AG’s interest in 
an issue.) 
Contact the National Association of Attorneys General •	
(NAAG)28 to find out which state AGs belong to — or 
better yet, lead — the committees or projects that most 
relate to the issues you are concerned about. 
Contact the National State Attorneys General Program •	
at Columbia Law School, which is headed by a former 
Maine Attorney General (James Tierney) and features 
current state AG staff who teach as adjunct professors 
for the program. This program is another potential 
source of information about how state AG offices work. 
It also recently launched a Health Law Initiative, and 
announced that it is available as a resource “for public 
health advocates as they consider meeting with state 
attorneys general.”29 (See the “Additional Resources” at 
the end of this fact sheet.)
Former AG staff may also be a good source of referrals; •	
see if your local law school has a consumer law clinic or 
if it offers a class on consumer protection law, and who 
teaches it. Current or former assistant attorneys general 
may teach in these programs as adjunct professors.

Take the long view, and focus on building relationships2.	 . 
Once you have identified key staff members in an AG’s 
office, take the time necessary to cultivate relationships 
and trust. If you are able to develop a good relationship 
with the AG and staff, you will likely have more 
opportunities to provide your perspective and inform the 
state AG office’s activities in a meaningful way — for 
example, by providing ideas about what might be desirable 
settlement terms from a public health perspective, or what 
kinds of information the AG should seek in order to build 
a case. Moreover, if a staff attorney is willing to champion 
a case within his or her office and/or with a multistate 
group, there is a better chance that the case may go 
somewhere. You are more likely to find that potential 
champion if you have a good working relationship with 
the AG’s office. 

Focus on marketing practices that are likely to result in 3.	
deception claims. These are the bread-and-butter cases 
of AG consumer protection staff. Health or nutritional 
claims, like “Smart Choice” or “Boosts your child’s 
immunity,” are good examples (see “Enforcing Food 
Marketing Laws: A Brief History,” another fact sheet 
in this series from NPLAN). You should still make 
any unfairness or unconscionability arguments that you 
think apply, but these arguments should be add-ons to 
deception claims. In addition, cases based on established 
science will appeal to state AG staff more than those 
based on emerging science.
If you can, offer reliable and free expert help — but 4.	
don’t offer it lightly. Companies may provide state AGs 
with studies to substantiate their questionable health 
claims, and evaluating the research typically requires 
expert help. Because state AG offices are unlikely to have 
nutritional experts on their staff, they may need to hire or 
find outside assistance but may not always have adequate 
resources to do so. Free, reliable, reputable expert help 
would be invaluable to them. But make sure you have 
the time and resources to follow through before making 
such an offer. Some AG staff have had the experience 
of being offered expert help by advocates, only to have 
the help evaporate when it was most needed. Finally, 
make sure to establish clear expectations and guidelines 
with the state AG staff about what kind of expert help 
your organization may be willing and able to provide, 
anticipated timelines or deadlines, and what the chances 
may be, for example, that your expert might be asked to 
testify in any resulting litigation. Filing a lawsuit triggers 
certain discovery and evidentiary requirements regarding 
experts, depending on whether a party plans to call the 
expert to testify at the trial.30 The state AG staff cannot 
represent you or your expert, or give you legal advice 
about this or any other situation. So if you have questions 
or concerns, you should consult with legal counsel who 
can represent you or give you legal advice.
Identify opportunities to reach the AG directly5.	 . Like 
most politicians, AGs are likely to respond to their peers 
or associates, as well as to media attention. Getting the 
AG’s ear directly through someone who knows him 
or her (or the AG’s high-level staff), or at a town hall 
meeting (preferably when the cameras are rolling), can 
also be a way to get attention focused on your cause, at 
least initially.
Don’t be discouraged by one-way conversations.6.	  When 
talking to state AG staff, be aware that they are limited in 
what they can share with the public about what they may 
be working on. Typically, state AG investigations cannot 
be made public until or unless the AG takes some public 
action (like filing a lawsuit, or reaching a settlement 
agreement). So try not to get frustrated or disappointed 
if it seems like you are always having a one-way 
conversation; that is actually normal. Even if you feel like 
you are not getting what you hoped for in terms of action 
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from an AG’s office, focus instead on strengthening the 
relationship. It may be that the case is not as simple as 
you think it is, that it will cost more to pursue than you 
realize, or that you simply don’t know the whole picture 
because the investigation is confidential. This is not to 
say that state AG staff are always right or never make 
mistakes. They are only human, after all. But ultimately, 
they — and their AGs — have to make the calls about 
what matters they pursue, and how.

For more information about state AGs and their consumer 
protection authority and activities, see the other fact sheets in 
this series, available at www.nplan.org.

Additional Resources:
• State Attorneys General and Public Health: Capacity and Impact, 

a 2010 memo from the National State Attorneys General 
Program and the Rudd Center on Food Policy and Obesity, 
available at www.law.columbia.edu/center_program/ag/
policy/health/Obesity

• The National State Attorneys General Program has launched 
a Health Law Initiative to provide resources and convene 
events on the role of attorneys general in health advocacy and 
enforcement. For more information, see www.law.columbia.
edu/center_program/ag/policy/health 

NPLAN is a nonprofit organization that provides legal information on 
matters relating to public health. The legal information provided in this 
document does not constitute legal advice or legal representation. For legal 
advice, readers should consult a lawyer in their state. 

This fact sheet was developed by Julie Ralston Aoki, Staff Attorney at the Public 
Health Law Center at William Mitchell College of Law, with assistance from 
law clerks Jayce Lesniewski and Adam Pabarcus. Editorial assistance was 
provided by Samantha Graff, Seth E. Mermin, and Carrie Spector.

Support for this fact sheet was provided by a grant from the Robert Wood 
Johnson Foundation.
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